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The appellant Beijing Chaoyang District Friends of Nature Environmental Research Institute 

(hereinafter referred to as "Friends of Nature") and the appellant Hydrochina Corporation Xinping 

Development Co., Ltd. (hereinafter referred to as "Xinping Company"), the appellee Kunming 

Engineering Corporation Limited. (hereinafter referred to as "Kunming Engineering") in the 

environmental pollution liability dispute case, because of the dissatisfaction with the Civil 



Judgment (2017) Yun 01 Min Chu No. 2299 of Kunming Intermediate People's Court, Yunnan, 

appealed to this court. After the case was docketed, this court formed a collegiate panel to hear the 

case in public. The legal representative of the appellant Friends of Nature, ZHANG Boju and its 

agents ad litem LIU Xiang and HE Yini , the agents ad litem of the appellant Xinping Company, 

LIU Shuangjun and ZHANG Mengting, and the agents ad litem of the appellee Kunming 

Engineering, LIU Shuangjun and ZHANG Mengting, attended the court for this litigation. This 

case has now been concluded. 

Friend of Nature's appeal request: 1. Amend the judgement into that Xinping Company and 

Kunming Engineering to jointly eliminate the damage to rare and endangered wild animals and 

plants such as green peacocks, Cycas Chenii and tropical monsoon rainforests and tropical 

rainforests caused by the construction of the Jiasa River Grade I Hydropower Station on the main 

stream of the Red River (Yuan River)  in Yunnan Province and to stop the construction of the Jiasa 

River Grade I Hydropower Station permanently; 2. Xinping Company and Kunming Engineering 

shall jointly pay the reasonable expenses incurred by Friends of Nature for the protection of the 

public interest in this case, including travel expenses, investigation fees, expert consultation fees, 

and attorney fees. The reasonable expenses for the first instance were 290,193 Yuan, and for the 

second instance were 88,092 Yuan. 

Facts and reasons: Ⅰ. The original judgment regarding the fact that the project involved in 

this case had a major ecological risk was not comprehensive. Although the original judgment 

determined that the project involved in this case posed a major risk to the green peacock habitat 

and the growth of the Cycas Chenii, it did not determine that the potential inundated area also 

posed significant risks to the complete ecosystem composed of the rare species such as the green 

peacock and the Cycas Chenii, as well as fragments of large areas of primitive monsoon rainforests 

and tropical rain forests which those species depend on for their survival. (ⅰ). During the trial of 

first instance, Friends of Nature presented evidence such as the Research Report on the Vegetation 

of the Jiasa River, Shiyang River and Lvzhi River in the Upper Reaches of the Red River, the 

Study on the Community of the Monsoon Rainforest in the Lower Reaches of the Yunnan Lvzhi 

River, are sufficient to prove that the project in question poses a significant risk to the biodiversity 

and biological safety of the entire ecosystem of the potential inundated area. 1. Through the 

investigation of the species and vegetation in the valley of the Lvzhi River and Shiyang River, it 

was found that in addition to the green peacock habitat and large cycads, the potential inundated 



area of the power station also had a variety of nationally protected animals and plants, for example, 

various orchid plants such as toonand terminalia myriocarpawhich are all classified as first-level 

or second-level national protected plants. At the same time, the potential inundated area is also the 

habitat of many national first-class and second-class protected animals such as the black-necked 

long-tailed pheasant and the green bee-eater. 2. A large area of contiguous tropical monsoon 

rainforest is well preserved in the potential inundated area, which is very rare nationwide, it has 

high ecological protection value, and has high scientific research value as a huge wild life species 

resource bank and gene bank, which is of great significance for the research in southwest China of 

the origin and evolution of flora. 3. The ecological system of the potential inundated area is rich 

in biodiversity and unique as it preserves the native tropical monsoon rainforest ecosystem and 

tropical rainforest fragments, carries and nurtures a variety of rare and endangered animals and 

plants and also a habitat element for the survival and reproduction of various protected species, 

which has an important and irreplaceable ecological value. (ⅱ). The fact that most of the potential 

inundated area of the project involved in the case is classified as the national ecological protection 

red line further shows that the project has a significant ecological risk to the ecosystem as a whole. 

According to the "Several Opinions on Delineating and Strictly Observing the Red Lines of 

Ecological Protection" (hereinafter referred to as "Several Opinions on Ecological Protection Red 

Lines") of the General Office of the Central Committee of the Communist Party of China and the 

General Office of the State Council, "the red line of ecological protection refers to the special and 

important ecological function within the scope of ecological space and must be strictly protected, 

which is the bottom line and lifeline to ensure and maintain the national ecological security." Thus, 

it can be inferred that the project involved in this case poses significant ecological risks to the 

ecosystem as a whole. 

Ⅱ. The original judgment clearly determined that "most of the potential inundated area of the 

Jiasa River Grade I Hydropower Station is classified as the Red River (Yuan River) dry-hot valley 

and the conservation ecological protection red line of the original water and soil", but did not apply 

the strict protection and prohibition of development in the ecological red line area stipulated by 

the Environmental Protection Law of the People's Republic of China and the "Several Opinions 

on the Protection of the Ecology Red Line", which would have led to a legal order to prohibit the 

development and construction of the Jiasa River Grade I Hydropower Station, and thus is an 

improper application of the law. According to Article 29 of the Environmental Protection Law of 



the People's Republic of China and "Several Opinions on Protection of Ecological Red Lines", 

"Ecological protection red lines shall be managed in principle according to the requirements of 

prohibited development areas, and various development activities that do not conform to the main 

function positioning are strictly prohibited, and any change of use is strictly prohibited", Thus, the 

ecological protection red line area should be strictly protected, and representative natural 

ecosystem areas and natural distribution areas of rare and endangered wild animals and plants 

should be protected by proper measures, and any destruction is strictly prohibited. Therefore, the 

Jiasa River Grade I Hydropower Station has violated the prohibitive provisions of the above-

mentioned laws and policies on the ecological red line, but the original judgment did not order the 

permanent termination of its construction, which is an improper application of law. 

Ⅲ. The fact-finding in the original judgment was improper, the application of the law was 

wrong, and the Jiasa River Grade I Hydropower Station did not comply with the statutory 

conditions for conducting post-environmental impact assessment. (ⅰ) The fact that the potential 

inundated area of the Jiasa River Grade I Hydropower Station involves the habitats of the green 

peacock and Cycas Chenii, and large rainforest fragments has already existed when the 

environmental impact assessment document of construction project was compiled, which did not 

come into being in the process of construction and operation of the project. It does not accord with 

the regulations of Article 27 of the Environmental Impact Assessment Law of the People's Republic 

of China; (ⅱ) According to Article 2 of the Administrative Measures for Post-Environmental 

Impact Assessment of Construction Projects (Trial) enacted by the former Ministry of 

Environmental Protection, the construction of the uncompleted project does not meet the 

requirements of the post-environmental impact assessment. (ⅲ) The situation has undergone 

significant changes after the former Ministry of Environmental Protection ordered Xinping 

Company to conduct post-environmental impact assessment in July 2017, where the potential 

inundated area of the project in this case had been included in the ecological red line, which is a 

prohibited development area. Xinping Company then voluntarily stopped the construction, so the 

Jiasa River Grade I Hydropower Station does not meet the statutory conditions for conducting 

post-environmental impact assessment. 
Ⅳ. The original judgment held that Xinping Company's method of eliminating dangers was 

not sufficient to eliminate the significant ecological risks of the project in this case to the area 



involved, and the construction should be permanently terminated in accordance with the law. (ⅰ) 

The characteristics of the significant ecological risks of the projects involved in the case determine 

that the way to eliminate the dangers should be the permanent termination of the construction. 1. 

The green peacock habitat in the potential inundated area of the project involved is the biggest, 

largest and most complete habitat in China, which is irreplaceable. The evidence submitted by 

Friends of Nature is sufficient to show that the green peacock's habitat is difficult to move and 

change, and "in-situ conservation" focusing on habitat protection is the most important way to 

protect rare and endangered species. 2. As a rare and endangered species and a critically 

endangered species, there is no possibility of transplanting the Cycas, which cannot be protected 

in ex-situ. Only by the permanent termination of construction can it be protected. 3. The potential 

inundated area of the project involved in this case poses significant risks to the overall ecosystem. 

However, the survival and breeding of rare animals and plants such as green peacock and Cycas 

Chenii need the preservation of intact primitive monsoon rainforests. Thus, the ecological value 

of potential inundated areas is unique and irreplaceable. (ⅱ) The post-environmental impact 

assessment cannot eliminate the significant risks to the green peacock habitat caused by the project 

itself. The post-environmental impact assessment can only propose remedial plans or improvement 

measures for the construction project. Based on the existing facts, the post-environmental impact 

assessment alone cannot eliminate the significant impact on the area. (ⅲ) There are objective 

difficulties in conducting post-environmental impact assessment and it lacks practical feasibility. 

Since July 2017 when Xinping Company received the "Letter on Instructing the Post-Evaluation 

of the Environmental Impact of the Jiasa River Grade I Hydropower Station on the Mainstream of 

the Red River (Yuan River) in Yunnan Province" (hereinafter referred to as the "Letter of 

Instructing Post-Evaluation"). The reason for not carrying on the evaluation work is that there is 

great difficulty in scientific research. (ⅰⅴ) The site selection of the project involved in this case 

violated the prohibitive provisions of the Law on the Protection of Wildlife of the People's Republic 

of China, the Regulations on Nature Reserves of the People's Republic of China and other laws. 

The "Dinosaur River Prefecture Nature Reserve Scope Adjustment Report" (hereinafter referred 

to as the "Adjustment Report") shows that in order to ensure the smooth construction of the project, 

it included the potential inundated area as an adjustment of the nature reserves. This fact indicates 

that the site selected of the project is illegal. (ⅴ) Given the serious surplus of hydropower in 



Yunnan Province, there is no need for the construction of the Jiasa River Grade I Hydropower 

Station. 

Ⅴ. The Kunming Engineering's false environmental assessment has omitted major facts, and 

the direct implementation of the infringement is at fault, and thus it shall assume joint and several 

liability in accordance with the law. The "Environmental Impact Report of the Jiasa River Grade 

I Hydropower Station on the Mainstream of the Red River (Yuan River) in Yunnan Province" 

(hereinafter referred to as the "Environmental Impact Report") compiled by Kunming Engineering 

violated legal regulations and technical specifications, of which the evaluation of the terrestrial 

organisms and terrestrial ecological part isobviously inaccurate basic information, has major 

defects and omissions, and it misleads the direction of the review and approval of the competent 

authority. It caused significant risks to the rare and endangered species of green peacock and Cycas 

Chenii and their habitats in the involved area in this case, which is a joint infringement with 

Xinping Company, and it should be joint liable according to the law. (ⅰ) The original judgment 

and the "Investigation Report on the Green Peacock Population in the Middle and Upper Yuan 

River" (hereinafter referred to as the "Investigation Report") all determined that the potential 

inundated area of the project involved in this case constituted the biological habitat of the green 

peacock, and the "Adjustment Report" was an important reference material for Kunming 

Engineering when compiling the "Environmental Impact Report". According to the "Adjustment 

Report", it should have known that the adjusted area (including the habitat of protected species 

such as green peacocks) will be used as the construction area of the Jiasa River Grade I 

Hydropower Station. The magnitude of this change would destroy species habitat. As an 

environmental impact assessment provider, it should have concluded that inundation of the habitat 

would have a moderate impact on protected species such as green peacocks based on the 

"Adjustment Report", but the "Environmental Impact Report" deliberately covered up the 

confirmed facts and scientific conclusions in the "Adjustment Report" and subjectively concluded 

that it would not affect the survival and breeding of the species in the local area. Kunming 

Engineering finally obtained the approval of the EIA through deception with false conclusions and 

has the statutory requirements of "falsification". (ⅱ) The basic information about Cycas Chenii in 

the "Environmental Impact Report" is obviously false, and there are major omissions in its content. 

The "Environmental Impact Report" describes the number of discovered plants of Cycas Chenii is 

significantly less than the number of plants discovered by experts of Cycas Chenii Cycads in 2017. 



Although the "Environmental Impact Report" was compiled in May 2014, which was earlier than 

when Cycas Chenii was officially listed in the World Cycad List in 2015, anyone with general 

knowledge of botany can recognize plants of cycads. (ⅲ) Kunming Engineering violated the 

national technical regulations when carrying out the environmental assessment and was at fault. 

The "Environmental Impact Report" did not show that special investigations were conducted on 

the rare and endangered species such as Green Peacock, Cycas Chenii, did not propose any reliable 

plan of avoidance or habitat replacement. 

Ⅵ. The reasonable expenses supported by the original judgment is inconsistent with the 

actual situation. In accordance with Article 22 of the Supreme People's Court's Interpretation on 

Several Issues Concerning the Application of Law in Environmental Civil Public Interest 

Litigation (hereinafter referred to as "the Judicial Interpretation of Environmental Public Interest 

Litigations"), all reasonable expenses submitted by Friends of Nature to the court in the first 

instance were of 140,193 Yuan, however, the original judgment only supported 80,000 Yuan, 

which is not conducive to its continuous activities to safeguard social public interests. Friends of 

Nature's expenses of 150,000 Yuan for retaining lawyers should be supported. In summary, the 

facts found in the original judgment were incomplete and the law was improperly applied. 

Therefore, the judgment should be revised to support all of Friends of Nature's litigation claims 

and safeguard the public interest in accordance with law. 

Xinping Company's defense and appeal request are: 1. The first and second items of the 

original judgment should be revoked, and all the claims of Friends of Nature should be rejected 

according to the law. 2. The two-instances fee shall be borne by Friends of Nature. 

Facts and Reasons: Ⅰ. The original judgment of Xinping Company to immediately stop the 

construction of the Jiasa River Grade I Hydropower Station was based on unclear facts and 

improper application of law. (ⅰ) Before Friends of Nature filed a lawsuit, Xinping Company 

already stopped the construction of the Grade I Hydropower Station on the Jiasa River. There is 

no factual premise of "immediately stop the construction of the power station" in the original 

judgment. From late July 2017, Xinping Company stopped the construction of the Jiasa River 

Grade I Hydropower Station in different parts and steps. By August 2017, before Friends of Nature 

sued, Xinping Company had completely stopped the construction of the Jiasa River Grade I 

Hydropower Station. (ⅱ) In this case, the environmental protection administrative authority has 

fulfilled its regulatory responsibilities in accordance with the law, and issued a Letter of Instructing 



Post-Evaluation to Xinping Company, ordering Xinping Company to carry out post-evaluation of 

the environmental impact of the project involved in this case, and not to store water for power 

generation before the completion of the post-evaluation work. The significant risks claimed by 

Friends of Nature in the original trial had been effectively controlled. With reference to Article 1 

of the Judicial Interpretation of Environmental Public Interest Litigation, the original judgment 

has determined that this case is a preventive public interest litigation, so the unclear risk level of 

the facts, whether there are effective preventive measures, and whether the construction of Jiasa 

River Grade I Hydropower Station can be continued and other series of issues, cannot simply be 

determined by the courts through judicial review, most of which should be determined by the 

competent administrative authority on the basis of the conclusions of the post-evaluation of the 

environmental impact by professional institutions. 

Ⅱ. The failure to apply the relevant laws and regulations of the ecological red line in the 

original judgment is an improper application of the law. The original judgment determined that 

most of the Jiasa River Grade I Hydropower Station has been included in the ecological protection 

red line. According to the "Several Opinions on Ecological Protection Red Line", the project 

involved in this case is not a large-scale infrastructure project and major people’s livelihood 

protection or other exceptions. As the project involved in this case could not continue to be 

constructed as it has been classified into the red line of ecological protection, the potential threat 

claimed by Friends of Nature in the original trial shall no longer exist, and its litigation claims 

should be dismissed. 
Ⅲ. The original judgment which held Xinping Company to bear the cost of 80,000 Yuan was 

an improper application of the law. Article 64 of the Environmental Protection Law of the People's 

Republic of China, Article 65 of the Tort Liability Law of the People's Republic of China, the 

Judicial Interpretation of Environmental Public Interest Litigation, and the Interpretation of the 

Supreme People's Court of Several Issues on the Application of Law in the Trial of Disputes over 

Liability for Environmental Torts only stipulate that the no-fault principle shall be applied to the 

polluted environment, and it is not clear whether the legally approved construction project causes 

ecological damage and whether it should bear legal responsibility. Ecological damage is different 

from environmental pollution, so the principle of no-fault liability is not applicable, but the 

principle of fault stipulated in Article 6 of the Tort Liability Law of the People's Republic of China 

shall be applied. The Jiasa River Grade I Hydropower Station has gone through various approval 



procedures in accordance with relevant national and local laws and regulations. Xinping Company 

has no subjective fault, and the constitutive requirements of infringement liability are not met, so 

it should not be held liable in accordance with the law. It is understood that the Dinosaur River 

Nature Reserve will be adjusted from a Prefectural-level nature reserve to a provincial-level nature 

reserve, and the adjustment of the nature reserve will also restrict the continuous construction of 

the Jiasa River Grade I Hydropower Station. In summary, the court of second instance is suggested 

to revise the judgment in accordance with the law to dismiss Friends of Nature’s litigation claims. 

Kunming Engineering answered that: Ⅰ. Kunming Engineering is not a qualified litigation 

subject in this case; Ⅱ. Kunming Engineering objectively and comprehensively carried out various 

evaluation work, and there was no violation of laws and technical regulations, false environmental 

assessment, or major omissions of facts, neither any fact of environmental pollution or ecological 

damage. Friends of Nature's claim that Kunming Engineering should assume joint and several 

liabilities has no factual basis;  

Ⅲ. Most area of the Jiasa River Grade I Hydropower Station has been covered by the 

ecological protection red line and objectively cannot be constructed. Thus, the Claims of Friends 

of Nature was fulfilled due to policy reasons, and the court should dismiss its claims accordingly. 

Friends of Nature filed a lawsuit with the court of first instance for an judgment: 1. Xinping 

Company and Kunming Engineering to jointly eliminate the danger of damage to rare and 

endangered wild animals such as green peacocks and Cycas Chenii, as well as tropical monsoon 

rainforests and tropical rainforests caused by the construction of the Jiasa River Grade I 

Hydropower Station, and immediately stop its construction, and could not store water or cut any 

vegetation in the potential inundated area of the Hydropower Station, etc.; 2. Xinping Company 

and Kunming Engineering to jointly pay Friends of Nature's reasonable expenses incurred in this 

case to maintain social public interests; 3. The litigation costs in this case to be jointly undertaken 

by Xinping Company and Kunming Engineering. 

The original judgment affirmed the facts: Ⅰ. The entity for the construction of the Jiasa River 

Grade I Hydropower Station is Xinping Company, and the Kunming Engineering is the general 

contractor of the construction project and the technical entity entrusted to prepare the 

environmental impact report. The dam site of the Jiasa River Grade I Hydropower Station is 

located in Xinping County, Yunnan Province, and the downstream is about 6.5 kilometers away 

from Shuitang Town of Xinping County. The power station was developed in the form which was 



a rock-filled dam with concrete cladding. The maximum dam height is 175.5 meters. The normal 

water level of the reservoir is 675 meters and the potential inundated area included the Jiasa River, 

Shiyang River and its tributaries Lvzhi River and Xiaojiang River in the upper reaches of the Red 

River. The total installed capacity of the power station is 270,000 kilowatts (3 units of 90,000 

kilowatts each), the corresponding storage capacity is 1.491 billion cubic meters, and the 

regulating storage capacity is 822 million cubic meters. It has annual regulating function and a 

significant regulating effect on downstream cascade power stations. The impact of reservoir 

inundation and land acquisition for construction involve 8 townships (towns) in Xinping County 

and Shuangbai County. On June 11, 2011, the General Office of the National Development and 

Reform Commission issued the "Reply on Approving the Preliminary Work of the Yunnan Honghe 

Jiasa River Grade I Hydropower Station", agreeing to carry out the preliminary work for the Jiasa 

River Grade I Hydropower Station. On February 3, 2012, the Yunnan Provincial Department of 

Environmental Protection (now Yunnan Provincial Department of Ecology and Environment) 

issued the "Approval on the Environmental Impact Report of the Three Connections and One 

Leveling Project of the Jiasa River Grade I Hydropower Station" and agreed to proceed in 

accordance with the project’s environmental impact report. On July 15, 2014, the Ministry of Land 

and Resources issued the "Reply to the Pre-examination Opinions on the Construction Land of the 

Jiasa River Grade I Hydropower Station" and agreed in principle to pass the pre-examination of 

land use. On August 19, 2014, the Ministry of Environmental Protection (now the Ministry of 

Ecology and Environment) issued the "Approval on the Environmental Impact Report of the Jiasa 

River Grade I Hydropower Station on the Mainstream of the Red River (Yuan River) in Yunnan 

Province", agreeing in principle to the nature, scale, location and various environmental protection 

measures for the projectlisted in the environmental impact report of Xinping Company. The Jiasa 

River Grade I Hydropower Station Project also received approvals from the Yunnan Provincial 

Development and Reform Commission, the Yunnan Provincial Department of Housing and Urban-

Rural Development, and the Ministry of Water Resources and other authorities. On July 21, 2017, 

the General Office of the Ministry of Ecology and Environment issued a "Post-Instructing 

Evaluation Letter" to Xinping Company, ordered Xinping Company to carry out a post-evaluation 

of the environmental impact of the project, take improvement measures, and report to the Ministry 

of Ecology and Environment for the record, and could not store water before the post-evaluation 

work was completed. Since August 2017, Xinping Company has voluntarily stopped the 



construction of the project of the Jiasa River Grade I Hydropower Station. According to the 

progress of the project, as for the construction of the Jiasa River Grade I Hydropower Station, three 

connections and one leveling portion and the diversion tunnel was completed. 

Ⅱ. The "Environmental Impact Report" states: (ⅰ) During the initial stage of the 

construction of the reservoir, due to activities such as cleaning the reservoir basin, building roads, 

dam construction (noise, dust, gas and water pollution, etc.) and water storage, it would affect or 

submerge the original habitat, feeding grounds and nests of terrestrial vertebrates. The main 

adverse effect of power station construction on terrestrial vertebrates was that it would reduce the 

suitable habitat for animals. Due to the low populations of various local animals, compressing their 

habitats and forcing animals to retreat from their original habitats would not cause significant 

changes in the original fauna, nor would it lead to a significant decrease in animal diversity. In 

addition, since terrestrial vertebrates have the instinct to avoid adversity, as long as the 

environment outside the project area is not damaged, local animals would choose suitable habitats 

to continue to survive and breed. Therefore, the adverse effects of power station construction and 

reservoir water storage on terrestrial vertebrates would be limited, and not cause a large number 

of deaths of various local animals, nor would it lead to a significant reduction in local species 

diversity. The end of the reservoir of the Jiasa River Grade I Hydropower Station was adjacent to 

the Shuangbai Dinosaur River Prefecture Nature Reserve. The normal storage level of the reservoir 

was 675 meters, while the minimum altitude of the reserve was 680 meters, and the closest distance 

to the dam site was more than 34 kilometers, so the reservoir would not flood the reserve. Reservoir 

would inundate part of the habitats of wild animals, but human disturbances to potential inundated 

areas adjacent to the inundated of the reservoirs in the reserve were more serious, so the storage of 

reservoirs would have little impact on the survival and breeding of wild animals in the reserve. 

(ⅱ) The green peacock is a typical tropical and subtropical forest-dwelling bird, which is a 

national and provincial key protected bird, mainly active in evergreen broad-leaved forests, 

deciduous broad-leaved forests and mixed coniferous and broad-leaved forests in river valleys. It 

is an omnivorous species. It is a rare species and belongs to the Grade Inational key protected 

animal. It is listed as an "endangered" species in the Red Book of Endangered Animals. No activity 

of green peacock was found in the field investigation, but there were traces of its activity. The 

survey showed that this species has the habit of foraging in the farmland around the evaluation 

area in summer. According to field surveys and related data, its main activity area is the low 



altitude area of the Dinosaur River Nature Reserve, with a number of 50-70. The construction of 

the power station may force the species to abandon the foraging sites close to the river, but the 

riverside area had strong human interference and its activity probability was small. Therefore, it 

would not affect the local survival and reproduction of this species. At the same time, due to time 

constraints and the characteristics of wild animals, it was impossible to reach satisfactory 

conclusions through field observations for birds or other more concealed groups of animals in a 

short period of time. Therefore, the evaluation was conducted based on the general analysis on the 

literature and the results of the interview survey. (ⅲ) The witness of Friends of Nature, XI Zhinong 

(founder of Wild Dali Nature Education and Research Center of Dali Bai Autonomous Prefecture 

and wildlife photographer), testified in court that he photographed 7 or 8 green peacocks at a river 

beach in Xinping County, Yuxi City on March 15, 2017 and his companions also took videos and 

pictures of green peacocks drinking water by the river. On February 28, 2018, two green peacocks 

were photographed in the Shiyang River Valley, 9 kilometers upstream of the power station. From 

March 17th to 25th, 2018, in the valley of the Xiaojiang River, a tributary of the Shiyang River, 

close to ten green peacocks constituting two flocks were photographed foraging, courtship and 

sand bathing on the beach among which two were adult male green peacocks. Witness WANG X 

(Associate Professor of Zoology at Honghe University) appeared in court to testify that from 

December 2017 to January 2018, he participated in a rafting inspection of the Shiyang River in the 

upstream  of the Red River, and observed a lot of fresh footprints of green peacocks on the beach 

in the dry area of the Shiyang River near Xinping County, Yuxi City. Traces of green peacock 

footprints, feathers, and feces have also been observed in the Xiaojiang River, a tributary of the 

Shiyang River at the junction of Xinping County and Shuangbai County. In the evening of March 

9 and the early morning of March 10, 8 green peacocks (or for 8 times) were directly observed 

moving on the beach of Xiaojiang River, of which photos and videos were taken, and the tweeting 

were also recorded. (ⅰⅴ) "Investigation on the Status of Green Peacock Population in China" 

(written by HUA Rong et al.) believes that green peacocks mainly live in subtropical evergreen 

broad-leaved forests and low-density Simao pine forests along both sides of the river valley. The 

survey showed that the only places where green peacocks habit are part of Longling and Yongde 

section of the Nu River Basin, part of Jinggu Section of the Lancang River Basin, and parts of 

Shiyang River and Lvzhi River in Red River Basin. The article also analyzed the sharply dropping 

of the population of green peacock , etc. (ⅴ) Regarding the green peacock-related issues, the court 



of first instance sent a letter to the Yunnan Forestry and Grassland Bureau, and the Yunnan 

Forestry and Grassland Bureau issued a letter reply on April 4, 2019. Since then, the court of first 

instance acquired the bureau's "Investigation Report on the Status of Green Peacock Population 

in the Upper and Middle Stream of Yuan River", which stated that after the completion of the Jiasa 

River Grade I Hydropower Station, the storage reservoir will inundate the valley area which is 

below 680 meters above sea level. It would have a comparatively huge impact on suitable habitats 

for green peacocks, such as sand baths sites and courtship sites on river beaches. At the same time, 

due to the construction of the Jiasa River Grade I Hydropower Station, the roads in the potential 

inundated area would be detoured and rebuilt, which would also destroy the suitable habitat for 

wild animals such as green peacocks. For the suspended construction of the Jiasa River Grade I 

Hydropower Station, the impact of the suspension should be assessed, and measures should be 

taken to protect and restore the green peacock habitat. 

Ⅲ. (ⅰ) Cycas Chenii is a national first-level key protected plant. In 2015, it was included in 

the "Red List of Biological Species in Yunnan Province (2017 Edition)" and is a critically 

endangered species. According to the “Red List of Biological Species Illustration" attached to the 

"Red List of Biological Species in Yunnan Province (2017 Edition)", in 2010, a cultivated cycad 

was found in a farm house in Qingshuihe, Ainishan Township, Shuangbai County, Chuxiong Yi 

Autonomous Prefecture, which was different from any known cycads. After questioning, it was 

learned that the cycad was dug up from a nearby mountain, and a search was conducted in the 

mountain. Only a few damaged individual plants were found in the newly reclaimed walnut field 

which could not be identified due to the lack of macrosporophyll and microsporophyll. Similar 

cycads were discovered one after another in Honghe County in 2012. In 2013 and 2014, plants 

with macrosporophyll and microsporophyllwere found in Honghe County and Shuangbai County. 

They were identified as unpublished cycads and molecular materials were collected to study the 

molecular system relationship between the cycads and known species. In 2015, the Cycas Chenii 

was published in the Journal of Systematics and Evolution. So far, 8 distribution points of Cycas 

Chenii have been found, but the number of individuals is very small, which is less than 500, and 

the damage to them is serious. (ⅱ) Friends of Nature submitted photos of the Cycas Chenii taken 

in the submerged areas of the Jiasa River, such as the Lvzhi River and Shiyang River Valley. 

Witness LIU X (an assistant researcher of the Chinese Academy of Sciences) testified in the court 

that the Cycas Chenii is only distributed in the Honghe River Basin of China. According to the 



evaluation criteria of the International Union for Conservation of Nature (IUCN), the Cycas Chenii 

should be classified as endangered (EN). Field survey results show that Cycas Chenii is mortary 

or spotty distributed at both sides of the Lvzhi River on the side of Xinping County, which were 

mainly found between N24.29312, E101.6064 to N24.269808, E101.59098. The area with Cycas 

Chenii distribution is more than 5 kilometers along the river bank, and the altitude span is about 

200 meters (between 567-769 meters), with the most concentrated distribution at 600-700 meters. 

In the potential inundated area, 205 individual plants of Cycas Chenii were recorded by three 

methods with detailed GPS coordinates. There were only 23 plants above the altitude of 675 

meters, and most of the plants were between 570-630 meters above sea level. Although the 

aforementioned Cycas Chenii has the problems of high male/female ratio and low seed setting rate, 

it has shown a healthy population structure as a whole, and the population number was significantly 

larger than the populations previously investigated. (ⅲ) Since the "Environmental Impact Report" 

was approved on August 19, 2014, and Cycas Chenii was officially described and included in the 

World Cycad list after 2015, the "Environmental Impact Report" did not contain any related 

information of Cycas Chenii. During the trial of this case, the court of first instance sent a letter to 

the Ministry of Ecology and Environment to inquire about the failure to evaluate the impact to 

Cycas Chenii in the "Environmental Impact Report". The General Office of the Ministry replied 

by a letter on November 12, 2018. 

Ⅳ. On June 29, 2018, the People's Government of Yunnan Province issued the "Notice of the 

People's Government of Yunnan Province on Issuing the Red Line of Ecological Protection in 

Yunnan Province" and issued the "Red Line of Ecological Protection in Yunnan Province". 

According to Annex 1 "The Distribution of Red Lines of Ecological Protection of Yunnan 

Province" of the "Red Line of Ecological Protection of Yunnan Province", most of the potential 

inundated areapotential potential inundated area of the Jiasa River Grade I Hydropower Station 

was included into the Red River (Yuan River) ecological protection red line range of dry-hot valley 

and the original water and soil conservation. In this area, the green peacock was one of the key 

protected species. 

Ⅴ. Friends of Nature claimed that they spent a total of 109,036 Yuan as reasonable expenses 

for this case, including transportation, accommodation, meals and expert fees, etc. 

Based on the above facts, the original judgment held that: Ⅰ. This case belongs to the 

preventive environmental public interest litigation stipulated in Article 1 of the Judicial 



Interpretation of Environmental Public Interest Litigation. Preventive environmental public 

interest litigation is applicable to significant risks that may caused to the environment. Specifically, 

though the harm has not yet occurred, if the incident is not prevented from occurring, it can be 

predicted that the occurrence of this incident will inevitably cause serious or irreversible 

environmental damage. Facing the "unclear factual state" and "uncertainty", in accordance with 

Article 8 of the Judicial Interpretation of Environmental Public Interest Litigation, Friends of 

Nature must first provide preliminary evidence to prove the existence of (significant or 

irreversible) environmental damage. Then, it will be the maker of such significant environmental 

risk in turn to provide evidence to eliminate reasonable doubt or prove the non-destructive nature 

of its behavior with sufficient reasons. According to the evidence submitted by Friends of Nature, 

the reply from the Yunnan Forestry and Grassland Bureau and the "Investigation Report on Green 

Peacock Population in the Upper and Middle Yuan River", it can be confirmed that the potential 

inundated area of the Jiasa River Grade I Hydropower Station isa frequent activity area of green 

peacocks, which constitutes its biological habitat.. Once the habitat was inundated, the damage to 

the survival of the green peacock in the area would be visually estimated and irreversible. 

Therefore, Friends of Nature's claim that the construction of the Jiasa River Grade I Hydropower 

Station would pose a significant risk to the green peacock in the region is established. However, 

Xinping Company only relied on the "Environmental Impact Report" to argue that the construction 

of the power station did not have a significant risk to the green peacock's living environment. 

Obviously, it lacks sufficient probative force. The "Environmental Impact Report" is only a 

predictive judgment, wherein the statement "Due to time constraints and the characteristics of wild 

animals, it was impossible to reach satisfactory conclusions through field observations in a short 

period of time" is not conclusive. Moreover, the Ministry of Ecology and Environment had also 

ordered Xinping Company to carry out post-evaluation of the project construction, and report to 

the Ministry of Ecology and Environment for the record after taking improvement measures, which 

further indicates that the construction of the Jiasa River Grade I Hydropower Station still needs to 

be examined and improved through the post-evaluation of environmental impact. At the same time, 

the existing construction plan does not take any targeted protection measures, which also shows 

the urgency of eliminating significant risks. In addition, the large number of critically endangered 

Cycas Chenii in the potential inundated area did not underg environmental impact assessment 

before, so it is obviously inappropriate to cut down all of the plants according to the original 



construction plan. Therefore, Xinping Company cannot prove that the above-mentioned significant 

risks do not exist or that it has taken reasonable and necessary preventive measures, so it shall bear 

corresponding legal liabilities. Ⅱ. Xinping Company shall take corresponding preventive 

measures against the significant risks that currently appear. Generally considering the urgency of 

the implementation of preventive measures on environmental protection and the impact on the 

social economy, as well as the rationality and effectiveness, the Friends of Nature's claim to 

immediately stop the construction of the hydropower station, to stop the storage or interception of 

water, and not to cut off the vegetation in the potential inundated area of the hydropower station 

so as to eliminate the significant risks of constructing the Jiasa River Grade I Hydropower Station 

should be supported. However, this kind of suspension of construction is based on the construction 

plan based on the existing environmental impact assessment. Whether to continue its construction 

in the future should be determined by the relevant administrative department according to the 

situation after Xinping Company completes the post-evaluation of environmental impact as 

required. In addition, the entity mainly responsible for the suspension of construction should be 

Xinping Company, the builder of the Jiasa River Grade I Hydropower Station. Friends of Nature 

has not proved that Kunming Engineering had illegal activities in the environmental impact 

assessment, and thus it should not bear corresponding legal liabilities. Ⅲ. For the cost of litigation 

claimed by Friends of Nature, 80,000 Yuan should be supported as appropriate based on the 

circumstances of this case. Based on these factors, the verdict of the first instance is: 1. Xinping 

Company immediately stop the construction of the JiasaRiver Grade I Hydropower Station based 

on the existing environmental impact assessment, and shall not intercept or store any water, and 

shall not cut the vegetation in the potential inundated area of the hydropower station. For the 

follow-up treatment of the Jiasa River Grade I Hydropower Station, after Xinping Company 

completes the post-evaluation of environmental impact according to the requirements of the 

Ministry of Ecology and Environment, proposes improvement measures and reports to the 

Ministry of Ecology and Environment for record, the relevant administrative department shall 

make a decision according to the specific circumstances in accordance with the law; 2. Xinping 

company shall pay 80,000 Yuan as reasonable expenses incurred by the litigation to Friends of 

Nature within 30 days after this decision becomes effective; 3. Dismiss other claims of Friends of 

Nature. The case acceptance fee is 100 Yuan, which shall be borne by Xinping Company. 



In the second instance, Friends of Nature submitted the following evidence to prove its 

claims: 1. Pictures and videos-shot in March 2020 of the surroundings of the dam site of the Jiasa 

River Grade I Hydropower Station. 2. A copy of the "Table of Aggregated Travel and 

Accommodation Expenses" and its attachments: "Legal Service Agency Agreement" and 

"Invoices" during the second instance, which aims to prove the followings: first, the roads 

excavated during the construction of the dam, the related facilities and equipment for the 

construction of the power station, the diversion tunnel of the power station, the power station 

production facilities, the warehouse and the living area are still existing there, which means there 

is still possibility of resuming work at any time and the significant risks to the survival of the green 

peacock have not been completely eliminated; second, the expenses incurred during the second 

instance of Friends of Nature totaled 88,092 Yuan, including 8,092 Yuan for travel expenses and 

80,000 Yuan for attorney fees. 

After cross-examination, Xinping Company and Kunming Engineering recognized the 

authenticity of the above-mentioned evidence materials, but did not acknowledge its capability of 

proving relevant facts. They argued: 1. The content of the picture and video recording can only 

reflect the surrounding conditions of the dam site, while the significant risks were more related to 

the potential inundated area. Due to the re-allocation of the ecological protection red line in 

Yunnan Province and the adjustment of the Dinosaur River Nature Reserve, the construction of 

the power station cannot be continued objectively. Thus, the significant risks involved in this case 

have been eliminated due to policy reasons, so the purpose of proof cannot be achieved. 2. Meals 

and transportation subsidies are not recognized without corresponding proof, and the time for 

issuing the attorney fee invoice is inconsistent with the other party's statement at the court session, 

so the 80,000 Yuan attorney fee could not be recognized. 3. Xinping Company should not assume 

the above expenses because it is not legally liable in this case. 

Xinping Company submitted the following evidence to prove its claims: "Request from China 

Hydropower Engineering Consulting Group Co., Ltd. on Terminating the Construction of the Jiasa 

River First-level Hydropower Station (270W) Project on the Mainstream of Yunnan Honghe 

(Yuanjiang)" (hereinafter referred to as the “Request”), "The Reply to the Termination of the Jiasa 

River Grade I Hydropower Station on the Mainstream of the Honghe (Yuanjiang) River in Yunnan 

Province of Hydropower Consulting Group" (hereinafter referred to as the "Reply"), which proved 

that the project construction could not be continued because most of the reservoir area of the power 



station was classified as the ecological protection redline. This opinion has been submitted to 

China Power Construction Co., Ltd., which later approved such opinion correspondingly. 

After cross-examination, Friends of Nature recognized the authenticity and legality of the 

above-mentioned evidence, but did not acknowledge its capability of proving relevant facts. It 

argued: 1. The above-mentioned documents indicated that Xinping Company had only decided to 

terminate the investment and construction of hydropower station temporarily, rather than to 

permanently terminate the construction. 2. The document was a statement by the parties in nature, 

which did not have the probative forceas administrative documents, nor did it have any effective 

third-party endorsement. The withdrawal of the hydropower station could be achieved by the 

company's internal decision, and whether it could be ultimately terminated was still uncertain. 3. 

The documents proved that it was possible that Xinping Company might terminate the 

construction, but there were still many uncertain factors. 

Since neither party had objection to the authenticity of the evidence submitted by each party, 

this court confirmed the authenticity of the above-mentioned evidence materials after review. This 

court believes that the content recorded in the pictures and videos submitted by Friends of Nature 

can explain the existing state of the surrounding dam body after the shutdown of the previous 

project, but it is not sufficient to prove its claims; the "Table of Aggregated Travel and 

Accommodation Expenses" with its attachments, the "Legal Service Agency Agreement" and the 

"Invoices" submitted by Friends of Nature could prove its expenditure; the request and approval 

submitted by Xinping Company could prove the fact that it had requested instructions from its 

holding company and received approval to stop the construction. This court has accepted all the 

evidence except the pictures and video material. 
The case was heard in the second instance, and the basic facts ascertained in the original 

judgment were proved by corresponding evidence, which has been confirmed by this court. At the 

same time, it is further confirmed that Friends of Nature incurred a total of 88,092 Yuan in the 

second instance of this case. On July 28, 2020, China Hydropower Engineering Consulting Group 

Co., Ltd. requested China Power Construction Co., Ltd. for instructions on the project involved in 

the suspension of construction, and China Power Construction Co., Ltd. approved the request. The 

reasonable expenses claimed by Friends of Nature in the factual part of the original judgment is 

revised from 109,036 Yuan to 290,193 Yuan. 



Based on the arguments of all parties, the focus of the disputes in this case are summarized 

as follows: 1. Should the construction of the Jiasa River Grade I Hydropower Station be 

permanently terminated? 2. Should Kunming Engineering bear joint liability? 3. Should the 

expenses claimed by Friends of Nature be supported? 

This court holds that this case is a statutory situation of "significant risks" in Article 1 of the 

Judicial Interpretation of Environmental Public Interest Litigation, which stipulates that 

"litigation shall be brought against any activities of polluting the environment or damaging ecology 

that have already impaired or has significant risks to social public interest", which is a preventive 

environmental public interest litigation. Preventive environmental public interest litigation breaks 

through the concept of "no damage, no remedy", and is an important manifestation of the principle 

of "protection first, prevention first" in Article 5 of the Environmental Protection Law of the 

People's Republic of China in the environmental justice. The core element of preventive public 

interest litigation is the "significant risks", which refers to a series of actions that may cause great 

damage to the "environment". In this case, Friends of Nature provided evidence that if the 

construction of the Jiasa River Grade I Hydropower Station continued, the potential inundated area 

of the project involved in this case would inevitably cause the loss of the habitat of the national 

first-class protected animal "green peacock" and the national first-class protected plant "Cycas 

Chenii". Thus, it is undoubted that the biologiccal environment was facing significant risks. In 

addition, judging from the seriousness of the consequences of ecological environmental damage, 

the potential inundated area of the project was rich in species of animals and plants, and the value 

of biodiversity and genetic resources was inestimable. The damage caused by the continued 

construction of the Jiasa River First-level Hydropower Station would be visually predictable and 

irreversible. In response to this significant risk in reality, Xinping Company did not effectively 

prove that the risk did not exist, but only refuted it only with the "Environmental Impact Report", 

which lacked probative force. Therefore, the original judgment, based on the fact that the Ministry 

of Ecology and Environment ordered Xinping Company to carry out post-evaluation work on the 

project and the fact that the Jiasa River Grade I Hydropower Station did not take any protective 

measures for the green peacocks, etc., determined that the potential inundated area of the Gasa 

River Grade I Hydropower Station posed significant risks, to the green peacock habitat. Such a 

decision is appropriate and should be affirmed. 



In the second instance, neither Friends of Nature nor Xinping Company raised any objection 

to the significant risk to the green peacock habitat in the potential inundated area of the Jiasa River 

Grade Il Hydropower Station. However, Friends of Nature further argued that the project in this 

case not only posed significant risks to the green peacock habitat and the growth of the Cycas 

Chenii, but also had significant risks to the complete ecosystem consisting of large areas of 

primitive rainforest and tropical rainforest fragments. This court holds that the inundated area of 

the Jiasa River Grade I Hydropower Station is a habitat that rare species such as green peacocks 

and Cycas Chenii live for. It is also a complete ecosystem composed of various organisms and 

primitive monsoon rainforests. This area is not only relevant for the State's key protected animals 

and plants, such as the green peacock and Cycas Chenii, but also relevant for the river valley 

vegetation, floodplains, monsoon rainforests and natural river and other inorganic 

environments,whose ecological value, genetic resource value, scientific research value, and 

landscape value are irreplaceable. Therefore, from the perspectives of the integration and integrity 

of the ecosystem in the potential inundated area of the power station, and the uniqueness of its 

ecological value, Friends of Nature's claim that the construction of the Jiasa River Grade I 

Hydropower Station posed significant risks to the biodiversity and biosafety of the entire 

ecosystem in the potential inundated area could be supported by sufficient evidence and thus is 

well established. 

Regarding the permanent termination of the construction of the Jiasa River First-level 

Hydropower Station, in accordance with Article 27 of the Environmental Impact Assessment Law 

of the People's Republic of China: "In the process of project construction and operation, if a 

situation that does not conform to the approved environmental impact assessment documents 

appears, the entity for its construction shall organize post-environmental impact assessment, take 

improvement measures, and report to the authorizing authorities of the original environmental 

impact assessment and the authorizing authorities of the construction project for record. The 

authorizing authorities of the original environmental impact assessment may also order the entity 

to conduct post-environmental impact assessment and take improvement measures.". On July 21, 

2017, the General Office of the Ministry of Ecology and Environment issued a Instructing Post-

Evaluation Letter to Xinping Company in response to the construction project in this case, ordering 

Xinping Company to carry out post-evaluation of the environmental impact of the project 

construction, take improvement measures, and report to the the Ministry of Ecology and 



Environment for the record, and no water could be stored for power generation, nor could power 

be generated before the post-evaluation was completed. This letter complied with the above-

mentioned legal requirements. With the occurrence of significant risks, the original judgment made 

a comprehensive consideration of the necessity of preventive measures, and ordered that Xinping 

Company should immediately stop the construction of the Jiasa River Grade I Hydropower Station 

under the current circumstances, and shall not intercept water storage or cut off the vegetation in 

the potential inundated area and wait for relevant administrative department’s decision after 

putting the post-environmental impact assessment on record. Such a decision in line with the actual 

needs of the urgency of environmental protection under the then circumstances. It 

comprehensively considered the impact on the social economy with a consideration of 

reasonableness and time efficiency, which effectively prevented the significant risk of the 

extinction of endangered species such as green peacock and Cycas Chenii. Such a decision should 

be affirmed. At present, the construction of the Jiasa River Grade I Hydropower Station is 

suspended. Xinping Company has applied to its superior authority to suspend its construction, 

which has been duly approved. The significant risks to the green peacock's ecological habitat have 

been effectively controlled. Although the group company which Xinping is subordinate to decided 

to suspend the construction of the project involved, this decision has not been reported to the 

relevant administrative department for approval. Xinping company should continue to perform the 

post-environmental impact assessment because the Ministry of Ecology and Environment has 

ordered Xinping company to carry out post-environmental impact assessment. Meanwhile, issues 

such as how to apply the ecological red line of the project in this case and how to carry out the 

post-environmental impact assessment work also need to be clarified by the relevant administrative 

department. Therefore, whether the construction of the Jiasa River Grade I Hydropower Station 

will be permanently terminated should be determined by the relevant administrative department in 

accordance with the law after Xinping Company completes the post-environmental impact 

assessment. Therefore, this court does not support the appeal of Friends of Nature and the appeal 

of Xinping Company. 

Regarding Friends of Nature's claim that the content of the "Adjustment Report" as reference 

to the "Environmental Impact Report" produced by Kunming Engineering was sufficient for an 

environmental impact assessor to conclude that the power station was not suitable for construction, 

while Kunming Engineering deliberately concealed information and used false conclusions for the 



compilation of the "Environmental Impact Report" through deception for the approval by the 

environmental protection department, which could satisfy the statutory requirements of 

"falsification" and thus it should be jointly and severally liable in accordance with the law, this 

court holds that how the producer of the environmental impact assessment report uses relevant 

materials to evaluate and draw conclusions depends on a series of subjective and objective factors 

such as the producer's cognitive level, evaluation criteria, and the degree of technical development 

of the environmental impact assessment. Considering those factors in the "Environmental 

Assessment Report" of this case. according to the materials referred to, there was no single, 

corresponding, direct and inevitable relationship between its content and conclusion. Therefore, 

the claim of Friends of Nature has no solid factual basis, and there is no evidence to prove that 

Kunming Engineering had illegal conduct when compiling the environmental impact assessment. 

Thus, there is no factual basis for Friends of Nature's claim for Xinping Company and Kunming 

Engineering to undertake joint tort liability, and it should not be supported. 

According to Article 22 of the Judicial Interpretation of Environmental Public Interest 

Litigation, "If the plaintiff requests the defendant to bear the cost of inspection, appraisal, 

reasonable attorney fees and other reasonable expenses for litigation, the people's court may 

approve it in accordance with the law", for the expenses claimed in the first instance (travel 

expenses, attorney fees), the original judgment discretionary granted of 80,000 Yuan after 

considering factors such as the correspondence and relevance of the evidence submitted by Friends 

of Nature and the reasonableness of the costs of litigation by social welfare organizations, was not 

inappropriate and should be upheld. In the second instance, Friends of Nature claims of the cost 

of the second instance shall not be upheld because its appeal is not upheld. In addition, for Xinping 

Company's view that ecological damage disputes are different from environmental pollution 

disputes, and thus the general principle of liability should be applied, since the ecological damage 

and environmental pollution have the same infringement substance and it is inconsistent with the 

provisions of the Environmental Protection Law of the People's Republic of China, such a view 

shall not be accepted. Accordingly, in accordance with of Article 170. 1(1) of the Civil Procedure 

Law of the People's Republic of China, after discussion by the judicial committee of this court, the 

judgment is as follows: 

The appeal is dismissed and the original judgment is upheld.  



The second-instance case acceptance fee is 100 Yuan, 50 Yuan shall be borne by the appellant 

Beijing Chaoyang District Friends of Nature Environmental Research Institute, and 50 Yuan shall 

be borne by the appellant Hydrochina Corporation Xinping Development Co., Ltd. 

This judgment shall be final. 
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