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[Essence of Judgment]

In the trial of environmental and resources cases, the people’s court shall properly
cope with the relationship between high-quality development and high-level
protection. If the construction project has already completed the Environmental
Impact Assessment (EIA) according to the law and the construction company has
already taken targeted protective measures to prevent or mitigate adverse effects on
the ecology and environment to the greatest extent, it shall be recognized as not
posing significant risks of damage to public interests of the society according to the
law.

[Basic Facts]

The hydropower station concerned in the case was developed and built by the * Basin
Hydropower Development Co., Ltd. (hereinafter referred to as the “* Hydropower
Company”), with total investment of CNY 8.15 billion. The river section where the
hydropower station was developed is a habitat of the Sichuan-Shaanxi Zheluo Salmon,
an endangered species unique to China. The Sichuan-Shaanxi Zheluo Salmon is a rare
and endangered fish species found in the upper Yangtze River, listed as a national
first-class protected wild animal.

In September 2010, the * Hydropower Company entrusted a survey and design
institution to conduct an EIA on the hydropower station construction project
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concerned in this case and compiled the EIA Report. In December 2016, the former
Ministry of Environmental Protection (now the Ministry of Ecology and Environment)
issued the “Approval of the Environmental Impact Report for the Hydropower
Station” (hereinafter referred to as the “EIA Approval”), which generally approved
the EIA Report, but underscored the importance of strictly implementing various
measures in the EIA Report on environmental protection to mitigate adverse effects to
the greatest extent and raised specific requirements on habitat protection, fishways,
fish stocking and release and other work as the hydropower station was located at the
river section that is an important habitat of the Sichuan-Shaanxi Zheluo Salmon. The
hydropower station concerned in the case was approved to begin construction
according to the law in May 2018, and the river was dammed in November 2021. The
dam of the hydropower station was still under construction when this case was heard.

The * Hydropower Company conducted the following work according to the
requirements in the EIA Report and the EIA Approval: (1) As for habitat protection, it
prepared the “Actions of the Master Plan of Fish Habitat Conservation” and carried it
out upon approval by the Department of Agriculture and Rural Affairs and the
Department of Ecology and Environment of Sichuan Province; it carried out a
scientific survey on the distribution of the Sichuan-Shaanxi Zheluo Salmon resources
and important biotopes; it completed the construction of landmark facilities in habitat
protection areas and allocated funds for the construction and operation of these areas.
(2) As for artificial fish stocking and release, it carried out technological research on
the full-process artificial breeding technology and large-scale seedling cultivation of
the Sichuan-Shaanxi Zheluo Salmon, and obtained national patents; it established and
operated the Sichuan-Shaanxi Zheluo Salmon breeding and stocking base and
completed artificial releases for three times. (3) As for fishways, it completed the
design and preparation of fish-lifting machines, fish collection and transportation
systems and other related facilities. Meanwhile, it continued to carry out artificial
breeding work at two Sichuan-Shaanxi Zheluo Salmon cultivating bases.

In 2021, the * Hydropower Company and its entrusted construction company were
respectively imposed on administrative penalties due to dumping waste along slopes,
failing to build a fish stocking base on time and failing to build a temporary storage
facility for hazardous waste. It was required by the relevant administrative department
that the * Hydropower Company and its entrusted construction company shall rectify
the temporary hazardous waste storage facility by 31 July 2021, rectify the illegal act
of dumping waste along slopes by 31 October 2021, and complete the construction of
a fish stocking base by 31 December 2022. Subsequently, the * Hydropower
Company and its entrusted construction company had completed the rectification
within the periods stipulated in the “Decision on Ordering the Correction of Illegal
Acts” and the rectification was under supervision and approved.

In December 2021, the * Environmental Institute of Changping District of Beijing
(hereinafter referred to as the “Changping * Environmental Institute”) claimed that
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the construction of the hydropower station by the * Hydropower Company affected
the survival of the Sichuan-Shaanxi Zheluo Salmon, destroyed the habitat of critically
endangered species and undermined biodiversity. It filed a civil public interest lawsuit
with the Intermediate People’s Court of Aba (Ngawa) Tibetan and Qiang
Autonomous Prefecture of Sichuan Province, requesting the * Hydropower Company
to halt construction, compensate for losses, change the project site and make an
apology, etc.

During the trial, the people’s court organized multiple mediations between both
parties, but to no avail.

[Judgment]

The Intermediate People’s Court of Aba (Ngawa) Tibetan and Qiang Autonomous
Prefecture of Sichuan Province made the civil judgment coded [2021, Sichuan, 32,
Civil First Trial, No.28] on 1 December 2023 that dismissed the claim of the
Changping * Environmental Institute. After the judgment was pronounced, the
Changping * Environmental Institute was not convinced and lodged an appeal. The
High People’s Court of Sichuan Province made a civil judgment coded [2024,
Sichuan, Civil Final Trial, No.4] on 31 July 2024 to dismiss the appeal and affirm the
original judgment.

[Grounds for Judgment]

High-quality development and high-level protection complement and boost each other.
Economic development cannot take place at the cost of depleting the resources or the
ecology and environment, while ecological and environmental protection is by no
means discarding economic development. Article 1 and Article 4 of the
Environmental Protection Law of the People’s Republic of China clearly define its
legislative purpose of protecting the environment, preventing pollution and promoting
sustainable economic and social development, reflecting the principle of coordinated
development. The * Hydropower Company, as the constructing party of the project
involved in this case, aimed to generate power by utilizing the local abundant
hydropower, conforming to the national requirements that the development of
hydropower shall be tailored to local conditions and the development shall be green,
low-carbon, and of high quality. It meets the needs of local economic and social
development and the survival and development of the people, and complies with the
national policy of promoting coordinated efforts to cut down carbon emissions, reduce
pollution and expand green growth, and therefore shall be supported according to the
law. However, building the hydropower station involved in this case shall also comply
with the legal and policy requirements for ecological and environmental protection,
and corresponding measures shall be taken to prevent or mitigate ecological and
environmental damage in the relevant river basin or significant damage risks, so as to
balance high-quality development with high-level protection.
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According to Article 1 and Atticle 18 of the Interpretation of the Supreme People’s
Court on Several Issues Concerning the Application of Law in the Trial of
Environmental Civil Public Interest Litigation Cases ([Judicial Interpretation, 2015,
No. 1], 2020 Amendment), an environmental civil public interest lawsuit may be
lodged according to the law against acts that already harmed public interests of the
society or acts of polluting the environment and destroying the ecology with
significant risks of damage to public interests of the society to request the defendant
to assume civil liabilities. In this case, even though the Changping * Environmental
Institute provided relevant evidence regarding the administrative penalties imposed on
the * Hydropower Company and its entrusted construction company, supervision
results after the administrative penalties by the local authority showed that
rectification of the administrative illegal acts had been made by the * Hydropower
Company and its entrusted construction company and had been approved under
supervision. Meanwhile, artificial breeding work was continuously underway at two
Sichuan-Shaanxi Zheluo Salmon cultivating bases, and the lag in the construction of
the fish stocking base did not affect the normal operation of the stocking work.
Moreover, the * Hydropower Company was not imposed on administrative penalty
any longer afterwards due to violations of relevant laws and regulations. Evidence
submitted by the Changping * Environmental Institute could not prove that the
construction of the hydropower station had caused damage to the habitat of the
Sichuan-Shaanxi Zheluo Salmon and the surrounding ecology and environment, and
could not be considered as one of the circumstances that “already harmed public
interests of the society” as prescribed in the judicial interpretation.

The issue in the case was whether the construction project concerned would impose
“significant risks of damage to public interests of the society” on the ecology and
environment.

First, the construction project concerned in the case complies with national laws of
environmental protection, and already included protection measures for the
Sichuan-Shaanxi Zheluo Salmon into the Environmental Impact Assessment. Article
6 of the Water Law of the People’s Republic of China states, “The State encourages
enterprises and individuals to develop and utilize water resources in accordance with
the law, while protecting their legitimate rights and interests.” Paragraph 1 of Article
19 of the Environmental Protection Law of the People’s Republic of China states, ...
construction of a project with environmental impact shall undergo the Environmental
Impact Assessment according to the law.” According to relevant provisions of the
Environmental Impact Assessment Law of the People’s Republic of China,
Environmental Impact Assessment refers to the analysis, prediction, and evaluation of
possible environmental impacts that may result from the implementation of planning
and construction projects, proposing strategies and measures to prevent or mitigate
adverse environmental impacts, and establishing methods and systems for follow-up
monitoring. Accordingly, for hydropower station construction projects, EIA should be
conducted in accordance with the law, and construction can only commence after
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review and approval of the EIA by the administrative authorities, along with the
implementation of strategies and measures to prevent or mitigate adverse
environmental impacts.

In this case, the EIA of the hydropower station project complies with legal provisions,
and the EIA Report approved by the former Ministry of Environmental Protection was
legal and valid. In particular, the EIA Report and the EIA Approval included specific
environmental analysis and impact prediction and evaluation of the Sichuan-Shaanxi
Zheluo Salmon, which was taken as an important and sensitive target under protection
when assessing the environmental impact of the hydropower station, and formulated
tailored protective measures. The hydropower station commenced construction after
obtaining the EIA Approval in accordance with the law, and implemented effective
strategies and countermeasures to prevent or mitigate adverse environmental impact,
in compliance with the law.

Second, the construction project concerned adopted effective measures to prevent or
mitigate adverse environmental impact. Article 5 of the Environmental Protection
Law of the People’s Republic of China establishes the basic principle of “prioritizing
protection and focusing on prevention”, requiring that holistic measures shall be taken
before and during the acts of utilizing the environment and resources to prevent
environmental pollution or ecological damage. An EIA process is not only about
evaluating potential environmental impacts of a construction project, more
importantly, it should prescribe targeted measures needed for the project to prevent or
mitigate the adverse environmental impacts to the greatest extent.

In this case, the hydropower station construction project already adopted measures
according to the requirements of the EIA Report and the EIA Approval on habitat
protection, fishways measures and fish stocking and release, and carried out artificial
breeding work of the Sichuan-Shaanxi Zheluo Salmon. The * Hydropower Company
already entrusted relevant companies to design facilities such as fish-lifting machines
and fish collection and transportation systems, meeting the requirements that
environmental protection facilities shall be designed concurrently with the main
engineering work. It continuously carried out research on artificial breeding
technology and successfully achieved artificial breeding of the Sichuan-Shaanxi
Zheluo Salmon, and adopted measures of habitat protection and fish stocking and
release as required. The targeted protective measures adopted by the * Hydropower
Company further enhanced scientific research on the Sichuan-Shaanxi Zheluo Salmon,
and expanded the protection scope and enlarged the efforts of the protection, bringing
benefits to the species survival and biotope protection of the Sichuan-Shaanxi Zheluo
Salmon.

In a nutshell, evidence prepared by the Changping * Environmental Institute was

insufficient to prove that the construction by the * Hydropower Company would pose
significant risks of damage to the Sichuan-Shaanxi Zheluo Salmon and surrounding
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ecology and environment, and the claim by the Changping * Environmental Institute
was dismissed according to the law.

It is noticeable that even though the claim by the Changping * Environmental Institute
was not established, the * Hydropower Company shall not be relieved or exempt from
the subsequent responsibility for ecological and environmental protection as a result
of the judgment of the case. The * Hydropower Company should place a greater
emphasis on ecological and environmental protection, continue to fulfill its
responsibilities for ecological and environmental protection according to the EIA
Approval and relevant laws and regulations, and voluntarily accept supervision by
administrative authorities to make sure various environmental protection measures are
implemented in accordance with the required timelines.
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