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[Essence of Judgment]

Where hazardous waste causes environmental pollution and the polluter is unable to
carry out disposal, the competent ecological and environmental authority at the
location of the hazardous waste shall perform its statutory duties to organize substitute
disposal, and the associated disposal costs shall be borne by the polluter in accordance
with the law. If the ecological and environmental authority defends its failure to act
on the grounds that the origin or generating source of the hazardous waste lies outside
its jurisdiction, such a defense shall not be upheld by the people’s court.

[Basic Facts]

In September and October 2017, Feng * Kang and others entrusted a third party to
transport the hazardous waste, oil sludge for vessel cabin cleaning, illegally procured
from Jiada Cabin Cleaning Co., Ltd. of Zhoushan City of Zhejiang Province and other
places to a brick and tile factory in Chenji Village, Lanshan Town, Suining County of
Jiangsu Province for illegal dumping. After the occurrence of the case, the *
Environmental Protection Bureau of Jiangsu Province (hereinafter referred to as the
“* Environmental Protection Bureau”) transferred more than 130 tons of sludge and
sludge pollutants to a parking lot. In July 2018, the Railway Transportation
Procuratorate of Xuzhou filed a public prosecution with the Railway Transportation
Court of Xuzhou against the defendants Feng * Kang and others for the crime of
environment pollution, and filed an incidental civil public interest lawsuit to the
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criminal action in November of the same year. The Xuzhou Railway Transportation
Court found that the oil sludge involved in the case had been stored improperly for a
long time, and requested the * Environmental Protection Bureau to promptly carry out
substitute disposal of the oil sludge to avoid secondary pollution. Given that the *
Environmental Protection Bureau failed to carry out timely substitute disposal of the
oil sludge involved in the case, and some oil sludge had leaked and caused secondary
pollution to the surrounding environment, the People’s Procuratorate of Suining
County of Jiangsu Province issued a procuratorial recommendation to the *
Environmental Protection Bureau on 27 May 2019 to request it to perform its
supervisory duties in environmental protection in accordance with the law, store the
oil sludge involved in the case in accordance with the law and promptly transfer it to
an organ with the qualification for hazardous waste disposal to dispose of it according
to the law. The * Environmental Protection Bureau responded on 2 July 2019,
claiming that it did not have the statutory duties of substitute disposal of the oil sludge,
as the company which generated the oil sludge was not located in its jurisdiction, and
the oil sludge shall be under substitute disposal by the environmental protection
authority in the place where the producer of the waste was located.

The People’s Procuratorate of Suining County of Jiangsu Province lodged an
administrative public interest lawsuit against the * Environmental Protection Bureau
for non-performance of supervisory duties in environmental protection on 19 July
2019, requesting the court to confirm the * Environmental Protection Bureau’s failure
to perform its supervisory duties on the storage of the hazardous waste involved in the
case as illegal, and order the * Environmental Protection Bureau to transfer the
hazardous waste to a qualified hazardous waste disposal organ as soon as possible for
disposal in accordance with the law. During the trial of the case, the * Environmental
Protection Bureau handed over the oil sludge and its pollutants to a qualified organ for
disposal accordingly to the law in October 2019. Upon review, the People’s
Procuratorate of Suining County of Jiangsu Province held that by doing this, the *
Environmental Protection Bureau had performed this portion of its duties of substitute
disposal of the hazardous waste involved in the case, and therefore applied to change
the original litigation request to confirm that the * Environmental Protection Bureau’s
failure to perform its supervisory duties for the storage of the hazardous waste
involved in the case was illegal.

[Judgment]

The Xuzhou Railway Transportation Court rendered an administrative judgment
coded [2019, Jiangsu, 8601, Administrative First Trial, No. 1207] on 15 November
2019, which confirmed the illegality of the * Environmental Protection Bureau’s
failure to fully and timely perform its administrative supervisory duties in
environmental protection. After the judgment was pronounced, neither party appealed
and the judgment has come into legal effect.
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[Grounds for Judgment]

The effective judgment of the court held that:

First, the * Environmental Protection Bureau shall exercise its statutory supervisory
duties in the storage and disposal of the hazardous waste involved in the case.
Paragraph 1 of Article 10 of the Environmental Protection Law of the People’s
Republic of China stipulates that the environmental protection department of the
people’s governments at or above the county level shall carry out uniform supervision
and management of the environmental protection work in their respective
administrative regions. Paragraph 2 of Article 10 of the Law on the Prevention and
Control of Environmental Pollution by Solid Wastes of the People’s Republic of
China (2016 Amendment) stipulates that the environmental protection department of
the people’s governments at or above the county level shall carry out uniform
supervision and management of the prevention and control of environmental pollution
by solid wastes in their respective administrative regions. Paragraph 1 of Article 17,
Article 52, and Article 55 of the same law all elaborate on the supervisory duties of
the environmental protection department in the storage and disposal of hazardous
waste.

The hazardous waste involved in the case was located within the administrative
jurisdiction of the * Environmental Protection Bureau, so it shall have the statutory
duties in the storage and timely substitute disposal of the hazardous waste according
to the law. Hazardous waste is usually harmful with corrosivity, toxicity and
infectivity, posing a significant threat to the ecology and environment and the safety
of life and property of the people. Improper storage and disposal will cause
immeasurable harmful consequences. Article 55 of the Law on the Prevention and
Control of Environmental Pollution by Solid Wastes of the People’s Republic of
China (2016 Amendment) stipulates that if a producer of hazardous waste fails to
dispose of the hazardous waste within the prescribed time limit or has disposed of the
hazardous waste in violation of relevant national regulations, the environmental
protection department shall designate an organization to dispose of it in accordance
with relevant national regulations. Its purpose is to promptly eliminate the risk of
hazardous waste pollution and prevent additional damage caused by the spread of
pollution, thereby effectively protecting the ecology and environment and the life,
health and safety of the people. In this case, Feng * Kang and others were subject to
compulsory measures by the public security authority on suspicion of criminal
activities. Objectively, they did not have the actual conditions to dispose of the
hazardous wastes involved in the case. The ecological and environmental authority in
the place where the hazardous waste was located shall perform its supervisory duties
in environmental protection within its jurisdiction and organize timely substitute
disposal of the hazardous wastes involved in the case. The supervisory duties shall not
be exempted because the source and producer of the hazardous waste were not within
their administrative jurisdiction.
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Second, the * Environmental Protection Bureau failed to perform its supervisory
duties for environmental protection in accordance with the law. First, the *
Environmental Protection Bureau is aware that the oil sludge involved in the case is
toxic and flammable hazardous waste that needs to be stored and disposed of in a
timely manner, but it did not find a place that complies with the regulations to store
the oil sludge in a standardized manner in accordance with the law; it did not take any
pollution prevention measures such as anti-loss and anti-leakage during the storage of
the oil sludge involved; it did not label the packaged oil sludge or the storage site as
hazardous waste or set up any warning signs according to the law; it did not carry out
effectively daily maintenance of the oil sludge involved in the case during the storage
period, nor did it adopt any emergency measures promptly for pollution prevention
and control when the secondary pollution was caused by flowing and leaking oil
sludge as a result of breakage in storage containers. The above circumstances violated
the relevant provisions of the Environmental Protection Law of the People’s Republic
of China and the Law on the Prevention and Control of Environmental Pollution by
Solid Wastes of the People’s Republic of China, and there was an obvious absence of
administration supervision. Second, as the administrative authority for environmental
protection, the * Environmental Protection Bureau is aware of the nature of the
hazardous waste involved and the harmfulness of the secondary pollution, and should
have promptly and properly disposed of the hazardous waste involved and put the
pollution risks under control to protect the public interests from being harmed.
However, it failed to actively perform its duties in accordance with the law, and
continued to be reluctant to carry out standardized storage and timely substitute
disposal of the oil sludge when additional environmental pollution was caused by
dripping, flowing and leaking of the oil sludge, regardless of the multiple risk
warnings by the adjudicating organ and the procuratorial recommendation by the
procuratorial organ, disregarding the continuous exacerbation of the pollution
consequences and resulting in the public interests being in a state of long-term
damage. The non-performance of statutory duties shall be confirmed as illegal.
During the litigation, as the * Environmental Protection Bureau exercised its duties in
the substitute disposal of the oil sludge involved in the case, the People’s
Procuratorate of Suining County of Jiangsu Province applied to withdraw claims
related to the part involving disposal of the hazardous waste. The people’s court
nevertheless confirmed the prior non-performance of duties by the * Environmental
Protection Bureau as unlawful.
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