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In the case of Mangouras v. Spain,
The European Court of Human Rights, sitting as an@rChamber
composed of:
Jean-Paul Cost®resident,
Christos Rozakis,
Nicolas Bratza,
Peer Lorenzen,
Francoise Tulkens,
Giovanni Bonello,
Ireneu Cabral Barreto,
Nina Vajic,
Anatoly Kovler,
Elisabeth Steiner,
Ljiljana Mijovié¢,
David Thor Bjorgvinsson,
Mark Villiger,
George Nicolaou,
Ledi Bianku,
Mihai Poalelungijudges,
Alejandro Saiz Arnaizad hoc judge,
and Michael O’'BoylePeputy Registrar
Having deliberated in private on 23 September 2808 on 23 June
2010,
Delivers the following judgment, which was adopteash the
last-mentioned date:

PROCEDURE

1. The case originated in an application (no. 020%) against the
Kingdom of Spain lodged with the Court under AsxicB4 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by a Greek national, Mr Aposteltannis Mangouras
(“the applicant”), on 25 March 2004.

2. The applicant was represented by Mr J.-M. Rbiroa, a lawyer
practising in Bilbao. The Spanish Government (“tBevernment”) were
represented by their Agent, Mr |. Blasco, Headhef Legal Department for
Human Rights, Ministry of Justice.

3. The applicant alleged, in particular, that suen set for bail in his
case had been excessive and had been fixed withsutpersonal
circumstances being taken into consideration. Hed®n Article 5 § 3 of
the Convention.
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4. The application was allocated to the Fifth Bectof the Court
(Rule 52 8 1 of the Rules of Court). On 14 NovemB@06 the Section
President decided to give notice of the applicatmnhe Government. By
virtue of Article 29 8§ 3 of the Convention and R&@éA of the Rules of
Court, it was decided to examine the admissibdityl merits of the case at
the same time.

5. The Greek Government, who had been invited ulomét written
observations on the case, did not express any twigxercise that right
(Article 36 § 1 of the Convention and Rule 44 & the Rules of Court).

6. On 1 February 2008 the Court changed the commposof its
Sections (Rule 25 § 1). The case was assignect toawly composed Third
Section (Rule 52 § 1). Within that Section, the @bar that would consider
the case (Article 27 § 1 of the Convention) wasstituted as provided in
Rule 26 8§ 1.

7. Mr L. Lépez Guerra, the judge elected in respéSpain, withdrew
from sitting in the case. The Government accordinglppointed
Mr Alejandro Saiz Arnaiz to sit as ad hocjudge (Article 27 § 2 of the
Convention and Rule 29 § 1).

8. On 8 January 2009 the Chamber, composed ofpJGssadevall,
President, Elisabet Fura, Corneliu Birsan, BoStjdh Zupartic,
Egbert Myjer, Ineta Ziemele, judges, and Alejan&@aiz Arnaiz,ad hoc
judge, and of Santiago Quesada, Section Registeivered a judgment in
which it held unanimously that there had been mdation of Article 5 § 3
of the Convention.

9. On 7 April 2009 the applicant requested, in ocadance with
Article 43 of the Convention and Rule 73, that tase be referred to the
Grand Chamber, arguing that there had been a iaolaf Article 5 § 3. On
5 June 2009 a panel of the Grand Chamber grantectiuest.

10. The composition of the Grand Chamber was oéted according
to the provisions of Article 27 88 2 and 3 of then@ention and Rule 24.

11. The applicant and the Government each filetemorial before the
Grand Chamber. In addition, third-party commentgeweeceived from
Mr Hugh Mercer QC, who had been given leave by Hresident to
intervene in the written procedure (Article 36 ®Pthe Convention and
Rule 44 § 2) on behalf of the International TransMdorkers’ Federation,
the International Chamber of Shipping, the Intdovatl Shipping
Federation, the Baltic and International Maritimeu@cil (BIMCO), the
International Association of Independent Tanker @wnthe Hong Kong
Shipowners’ Association, the International Assooratof Dry Cargo
Shipowners, the International Ship Managers’ Asstom, the Greek
Shipping Cooperation Committee, the Asian Shipowndforum, the
International Group of P&l Clubs, the InternatioMdhritime Employers’
Committee Ltd and the European Community Shipowmessociation.
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12. A hearing took place in public in the HumangiRs Building,
Strasbourg, on 23 September 2009 (Rule 59 § 3).
There appeared before the Court:

(a) for the Government
Mr I. BLAscoLozAaNO, Head of the Legal Department for Human
Rights, Ministry of Justice, Agent
Mrs C.CASTROREY, State Counsel, Adviser

(b) for the applicant
Mr E.FITZGERALD QC,lawyer, Counsel
Mr K. ANNAND, lawyer,
Mr J.-M.RuIz SOROA, lawyer,
Mr S.ZABALETA SARASUA, lawyer,
Mr M. VOLIKAS, lawyer,
Mr  O.MURRAY, lawyer, Advisers

The Court heard addresses by Mr Fitzgerald and lslsd®.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

13. The applicant was born in 1935 and lives iagge.

14. On 13 November 2002 the sHipestige flying the flag of the
Bahamas, was sailing in the Spanish exclusive enanaone off the coast
of Galicia, carrying 70,000 tonnes of fuel oil. Adistance of 28 miles from
Cape Finisterre it sent out an SOS after sustaisungden and severe
damage which produced a leak and caused the cerdéits tanks to spill
into the Atlantic Ocean.

15. As thePrestigewas in danger of sinking, the maritime authorities
launched a large-scale operation to rescue its.cfée ship was adrift and
was approaching the coast, spilling its cargo it® sea. The applicant,
who was the ship’s Master, was taken by helicofiethe offices of the
Corunna A Coruig harbourmaster, where he was arrested.

16. The spillage of the ship’s cargo caused atogmal disaster whose
effects on marine flora and fauna lasted for séveomths and spread as far
as the French coast. The shores of the Atlantistcof Cantabria and
Galicia were severely polluted by the numerous waskeoil which were
washed up. The oil spill blackened beaches anf$ ctiestroyed marine life,
adversely affected water quality and had an imntedenvironmental
impact on numerous animal species. It caused damoagetected natural
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areas and had considerable repercussions on seeetafs of the economy
in the regions concerned, particularly on fishioggnmerce and tourism.

17. By a decision of 17 November 2002 the Corumma4 investigating
judge remanded the applicant in custody and sétab#inree million euros
(EUR), after finding that the facts of the casecltised sufficient indicative
evidence to justify opening a criminal investigati&®Vhile acknowledging
that the oil spill had been caused by an accidbatjudge said that some of
the information in the file, although still prowisial at that stage in the
proceedings, suggested that the applicant had béeiault in several
respects, in particular in failing to cooperatefisigntly with the port
authorities when they had tried to take the vessébw. The applicant’s
conduct could constitute an offence of causing dgarta natural resources
and the environment and one of failing to complyhwthe instructions of
the administrative authorities. In the judge’s apm the seriousness of the
offences in question and the fact that the appligeas a foreign national
who had no particular ties with Spain justified thgh sum set for bail. The
relevant part of the decision reads as follows:

“The information obtained discloses indicative &ride — still provisional at the
preliminary investigation stage — of an offenceafising damage to natural resources
and the environment for the purposes of Article 3B8, possibly, Article 326 of the
Criminal Code, and of an offence of failure to cdynwith the instructions of the
administrative authorities, punishable under Aeticb56 of the Code. The
investigation has produced sufficient indicativédence to suggest that Mr Apostolos
Mangouras could be criminally responsible for tfffereces in question. In view of the
penalties laid down in the Criminal Code for thediences, and the fact that the
application provided for in Article 50dis § 2 and Article 539 of the Code of Criminal
Procedure was made at the mandatory hearing, aer ldould be made, in
accordance with Articles 503 and 504 of that Cofie, the accused’s pre-trial
detention as a preventive measure, accompaniechdyight for the accused to
communicate with others and the possibility of askeon bail.

The reasonable indications referred to above enfeogethe documents in the case
file and, in particular, from detailed examinatiofithe testimony of the witnesses
who appeared this morning. All the evidence indisahat the severe damage to the
Prestigewas caused by the unforeseeable phenomenon ofrma strge, but that
actions were taken which could form the basis ofiminal prosecution, as indicated
in the previous paragraph.

It should be stressed that the steps taken hitl@ddhe conclusions to be drawn for
the purposes of this decision are of a wholly psimrial nature and that many further
steps and much more expert evidence will be ne@dedder to fully elucidate the
facts. However, it is clear at this stage thatPhestigedid not have any emergency
towing equipment or that if it did, it was not irovking order, as demonstrated by the
recordings of conversations. It is also clear tthet ship’s Master, by repeatedly
ignoring the instructions of the port authoritibgmpered meaningful joint efforts to
lessen the extremely serious risks.

It appears that the Master of tReestigerefused for almost three hours to cooperate
and subsequently continued to do so indirectlyatimg difficulties by refusing to take
the necessary steps to ensure effective towinfp@fvessel or to start the engine so
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that the ship could advance, however slowly. Thegents occurred within the
country’s 24-mile limit and, by definition, withithe 200-mile zone. It is true, as
already indicated, that further investigative elateeare required, in particular the
ship’s log, which has been urgently requested, thatit will be necessary to verify
all the other information contained in the recogdirof conversations, transcripts of
which appear to be in the possession of the Cagisté&ire control centre.

Without prejudice to all of the above, the accuseditention could be dispensed
with subject to bail being furnished in the amoofithree million euros. In the court’s
view, the security in question is justified in vieaf the seriousness of the offences
concerned and the heavy sentence they carry aadatziuse the investigation is in
the early stages, the accused’s release could engredinvestigation, the case has
clearly caused a major public outcry and, in additio the issues of criminal
responsibility raised, there are significant cilidbility issues at stake involving
substantial sums. Furthermore, Mr Mangouras hagesan Spain and could leave the
country at any time and thus evade prosecutionalftie reasons outlined above it is
necessary and unavoidable, in the present circmeesato fix bail. Bail cannot, for
the time being at least, be replaced by a lesdatdgd measure.”

18. On 19 November 2002 the applicant requestedelease and, in the
alternative, the reduction of bail to EUR 60,000r&dlect his personal
situation. He also submitted that his advanced sigmild be taken into
account. In a decision of 27 November 2002 the @mén (Corunna) no. 1
investigating judge refused the applicant’s reguElsé judge took the view
that the seriousness of the offences of which p@i@nt stood accused
justified his continued pre-trial detention andttiize latter measure was
exceptional, subsidiary, temporary and proportienat nature and thus
satisfied the remaining criteria laid down by thase-law of the
Constitutional Court. As to the amount set for biié judge stated that the
applicant’s appearance at trial was vital in otdeglucidate the sequence of
events following the leak in the vessel. He alsterated the arguments of
the first investigating judge to the effect thag geriousness of the offences,
the public outcry caused by the marine pollutidme &pplicant's Greek
nationality, the fact that his permanent address amoad and the fact that
he had no ties with Spain justified setting a Hegrel of bail in order to rule
out any risk that the applicant might fail to appea

19. On 7 December 2002 the same investigatinggutmfirmed the
decision, rejecting an application from the applice set it asiderécurso
de reforma.

20. An appeal by the applicant was dismissed dariary 2003 by the
Corunna Audiencia Provincialon the ground that there was sufficient
evidence to charge the applicant with serious a#erand that the amount
of bail was justified by the unusual circumstanoéshe case. The court
pointed out that the applicant had been remandedistody on account of
his “alleged involvement in the acts of which heatkused, namely acting
in a manner liable to cause a disaster, failingaimply with the instructions
of the port authorities and committing an offendecausing damage to
natural resources”. It further pointed out that theestigating judge had
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offered the applicant the possibility of avoidingstody on grounds of
“alleged responsibility for offences against naturasources and the
environment and an offence of failure to complyhhe instructions of the
administrative authorities”, subject to the postofgbail in the amount of
EUR 3,000,000. Théudiencia Provincialnoted the outcry caused by the
alleged offences and took the view that the impdgiecision was not open
to criticism on any account, “including with regaodthe amount of bail”.

The Audiencia Provincialstressed that the prima facie evidence taken
into consideration by the investigating judge irdesing the applicant’s
pre-trial detention concerned serious offenceg, ithaas too early to rule
on whether the offence had been committed intealiprand that the
applicant’s detention pursued the legitimate aimprefventing the risk of his
absconding, a risk closely linked to the seriousnasthe alleged offence
and his lack of any particular ties in Spain. fereed in that regard to the
category of offences in question and the sevefithe likely sentence, the
fact that the accused’s presence was essentidhetoinvestigation, the
possibility that the trial might collapse if he abaded and the public outcry
surrounding the established facts.

The Audiencia Provincialdismissed the ground of appeal based on the
applicability of Article 230 of the United Natior@onvention on the Law of
the Sea of 10 December 1982, holding that the pi@viin question
referred only to administrative offences relatiogpollution of the marine
environment committed by foreign vessels beyond tdratorial sea, for
which only monetary penalties could be imposed, aatto wilful and
serious acts of pollution in the territorial sea.

21. On 6 February 2003 the Corcubion (Corunna)lnmvestigating
judge recorded the lodging of a bank guarante& iamaount corresponding
to the sum set for bail, which was provided as ae-aif, spontaneous
humanitarian gesture by the London Steamship OwMuitual Insurance
Association Limited (“the London P&l Club”), whicmsured the ship’s
owner. Accordingly, on 7 February 2003, the judgeeoed the applicant’s
provisional release after eighty-three days in mé&a, subject to the
following conditions:

“(a) that [the applicant] supply an address iniSpa

(b) that he report every day before 1 p.m. togbkce headquarters corresponding
to the address supplied;

(c) that he remain in the country and surrendepassport to the court’s registry.”

22. On 28 May 2003 the London P&l Club and the’'showner Mare
Shipping Inc., paid out EUR 22,777,986 in compdnsadbr the damage for
which they were civilly liable within the limits i down by Article V of
the 1992 International Convention on Civil Lialilifor Oil Pollution
Damage (“CLC 1992", see paragraph 54 below).
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23. Relying on Article 17 of the Constitution (migto liberty and
security), the applicant lodged amparo appeal with the Constitutional
Court. While he did not appeal against his prd-tt&tention, for which he
considered sufficient reasons to have been givenapplicant complained
of the amount set for bail, arguing that it had rbesxcessive and
disproportionate in view of his financial circumstas and had made any
prospect of provisional release unrealistic. Hegsd that the amount had
been fixed without account being taken of his peasaircumstances, in
disregard of the requirements of the Court’s case-I

24. By a reasoned decisiorau(o) of 29 September 2003, the
Constitutional Court declared the appeal inadmiesidt began by
observing that, according to its case-law, the ttaat the applicant had been
released did not render thenparoappeal devoid of purpose, given that:

“... in the event of a breach of the fundamenghtasserted, the Court should allow
the appeal and grant the applicantparorelief.”

25. However, on the merits, the Constitutional €ouled as follows:

“... Article 531 of the Code of Criminal Procedwtipulates that the amount set for
bail should take into account, among other facttus, nature of the offence, any
previous convictions and other circumstances thghnprompt the accused to seek to
evade justice. According to the case-law of theopaan Court of Human Rights, the
object of bail is to secure the presence of theisaxt at the trial ... and the amount
should act as a deterrent against any wish to abisco

The rulings given in the instant case concernirgaimount of bail and the refusal to
reduce it provided ample reasons based on the primljective of securing the
accused’s presence at the trial, the seriousnese afffences in question, the national
and international disaster caused by the oil spile fact that the accused is a
non-national and the fact that he has no ties airSp

These circumstances led the courts to considerthieatisk of flight could only be
reduced by setting such a high sum for bail ...yTélso took into consideration the
accused’s personal and financial circumstanceshagrofessional environment. ...
In fixing bail at a level such as to dispel any wi® abscond, they further took
account of other aspects of the accused’s perssih@tion, namely his Greek
nationality, the fact that his permanent addresgbi®ad and the fact that he has no
ties whatsoever in Spain.

It follows that bail was fixed on the basis of eria of proportionality ... The
exceptional amount reflects the exceptional nadfitee situation.”

26. Subsequently, in March 2005, the Spanish atig® authorised the
applicant’s return to his country of origin, whehe is now living, on
condition that the Greek authorities ensured hisngl@ance with the
periodic supervision to which he had been subje&pain. The applicant is
therefore required to report every two weeks tolece station on the island
of Icaria, where he was born, or in Athens, whesechildren live.
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27. The criminal proceedings are currently pendibgfore the
Corcubion (Corunna) no. 1 investigating judge.

. RELEVANT DOMESTIC AND INTERNATIONAL LAW AND
PRACTICE

A. Domestic law
28. The relevant provision of the Spanish Constitureads as follows:

Article 17

“Everyone has the right to liberty and security. Nioe may be deprived of his
liberty other than in accordance with the provisioof this Article and in the
circumstances and form provided by law.”

29. The relevant provisions of the Criminal Codédarce at the material
time stipulated as follows:

Article 92

“Notwithstanding the provisions of the precedingiéles, convicted persons who
have reached the age of seventy or who reach ¢featvaile serving their sentence,
and who satisfy the requirements laid down [by lthe], with the exception of the
requirement to have served three quarters or, whppeopriate, two thirds of [the
sentence], may be granted conditional release.

Avrticle 325

“Any person who ... causes or produces, directlindirectly, emissions, discharges
.. into ... inland or maritime waters or groundevat.. likely to severely upset the
balance of natural systems, shall be liable torm t&f imprisonment of between six
months and four years, a day-fine payable for betweight and twenty-four months
and a prohibition of between one and three yearscamying out his or her
occupation. Where there is a risk to persons’ heaik term of imprisonment shall be
in the upper half of the range.”

Article 326

“The commission of any of the acts described & phevious Article shall entail a
more severe sentence when accompanied by:

a. illegal operation of an industrial or otheriety using facilities which have not
obtained the necessary administrative authorisatiapproval; or

b. failure to comply with the express instructicofsthe administrative authority
aimed at remedying or putting an end to the a&iwitreferred to in the previous
Article; or

c. falsification or concealment of information the environmental implications of
the activities in question; or

d. hampering of the administrative authoritiesgaction activities; or
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e. arisk of irreversible or catastrophic damanye;

f. illegal pumping of water while restrictions d@replace.”

Avrticle 331

“The penalty imposed for an offence referred tthis Chapter shall be in the lower
half of the range where the offence was the refigtoss negligence.”

30. The second paragraph of Article 325 of them@ral Code, as
amended in November 2003, provides:

Avrticle 325

2. Persons who knowingly release, discharge aoduice ionising radiation or
other substances into the air, soil or maritimeengat.. in quantities such as to cause
death or iliness ... with irreversible effects, Isba liable to a term of imprisonment of
between two and four years in addition to the ggrfal causing personal injury.”

31. The relevant provision of the Code of CrimiRabcedure reads as
follows:

Article 531

“In determining the nature and amount of the séguigonsideration should be
given to the nature of the offence, the socialwitstances of the accused and any
previous convictions, together with any other ainstance which may increase or
reduce the incentive to evade justice.”

32. The Environmental Liability Act (Law no. 26/ZD of 23 October
2007) regulates operators’ responsibility to préveand remedy
environmental damage in accordance with Article#the Constitution and
the precautionary and “polluter pays” principles.

B. Protection of the marine environment

33. An increasing tendency has been observed rapEan level to use
the criminal law as a means of enforcing the emvitental obligations
imposed by European Union law.

1. Council of Europe instruments

34. In 1998 the Council of Europe opened for digreathe Convention
on the Protection of the Environment through Crishinaw (ETS No. 172).
To date, however, only thirteen States have sighedConvention and
Estonia is the only country to have ratified it. eThext includes the
following provisions:

Avrticle 2 — Intentional offences

“1l. Each Party shall adopt such appropriate meassas may be necessary to
establish as criminal offences under its domeatic |



MANGOURAS v. SPAIN JUDGMENT

a. the discharge, emission or introduction of antity of substances or ionising
radiation into air, soil or water which:

(i) causes death or serious injury to any pereon,
(ii) creates a significant risk of causing deatlserious injury to any person;

b. the unlawful discharge, emission or introductad a quantity of substances or
ionising radiation into air, soil or water whichuses or is likely to cause their
lasting deterioration or death or serious injuryatty person or substantial damage
to protected monuments, other protected objectgmguty, animals or plants;

c. the unlawful disposal, treatment, storage, Sppant, export or import of
hazardous waste which causes or is likely to calesth or serious injury to any
person or substantial damage to the quality ofsait, water, animals or plants;

d. the unlawful operation of a plant in which andarous activity is carried out
and which causes or is likely to cause death oowerinjury to any person or
substantial damage to the quality of air, soil,exaanimals or plants;

e. the unlawful manufacture, treatment, storage, transport, export or import of
nuclear materials or other hazardous radioactibstamces which causes or is likely
to cause death or serious injury to any persomlostantial damage to the quality of
air, soil, water, animals or plants,

when committed intentionally.

2. Each Party shall adopt such appropriate measase may be necessary to
establish as criminal offences under its domestiw laiding or abetting the
commission of any of the offences established ooetance with paragraph 1 of this
article.”

Article 3 — Negligent offences

“1. Each Party shall adopt such appropriate measas may be necessary to
establish as criminal offences under its domes#w, | when committed with
negligence, the offences enumerated in Articlea2agraph 1 a to e.

2. Any State may, at the time of signature or whepositing its instrument of
ratification, acceptance, approval or accession,abgieclaration addressed to the
Secretary General of the Council of Europe, dedlaaé paragraph 1 of this article, in
part or in whole, shall only apply to offences whiwere committed with gross
negligence.

3. Any State may, at the time of signature or wklepositing its instrument of
ratification, acceptance, approval or accession,abgleclaration addressed to the
Secretary General of the Council of Europe, dedlaaé paragraph 1 of this article, in
part or in whole, shall not apply to:

— subparagraph 1.a.ii. of Article 2,
— subparagraph 1.b. of Article 2, insofar as tffenze relates to protect
monuments, to other protected objects or to ptgger

Avrticle 6 — Sanctions for environmental offences

“Each Party shall adopt, in accordance with thewvaht international instruments,
such appropriate measures as may be necessanalbte éhto make the offences
established in accordance with Articles 2 and 3ighable by criminal sanctions
which take into account the serious nature of tl#gnces. The sanctions available
shall include imprisonment and pecuniary sanctemmd may include reinstatement of
the environment.”
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35. In its report on sea pollution of 30 March 20éhe Committee on
the Environment, Agriculture and Local and Regioréfairs of the
Parliamentary Assembly of the Council of Europeestas follows:

In the sphere of penalties
167. Four lines of thought must be pursued:

a) The excessively absolute principle of freeddmavigation must be revised, as
it is no longer appropriate in the context of prastay transport flows. Legally
speaking, this would open the way for passive cbrind ultimately active control, at
least in zones subject to risk. The issue of tlepaasibilities of control bodies could
be considered at the same time.

b) A state which has suffered pollution damageseduby a ship must be able to
demand reparation from the state whose flag thptfis where it is established that
the damage results completely or partly from tlag fstate’s failure to exercise any
effective monitoring of the vessel causing the dgena

c) Article 230 of the Convention on the Law of tBea must be amended to make
clearer the possibility of penalties of imprisonméor the most serious pollution
offences.

d) An international maritime criminal court must et up. In the same way that the
notion of crimes against humanity finally yielddaetcreation of the international
criminal court, it cannot be excluded in the futtinat states may eventually enshrine
the notion of ‘crime against the environment’, dinagvthe consequences, in legal
terms, of the idea put forward by some of estabiglthe sea as the common heritage
of humanity.”

2. European Union developments

36. The issue of environmental crime has also ludyated for many
years within the European Union (“the EU”).

37. In its judgment, the Chamber referred to Divec2005/35/EC on
ship-source pollution, which makes ship-source hdisges in breach of
Community law a criminal offence. The Directivether requires that both
criminal and administrative penalties be imposeth& persons concerned
are found to have committed or participated in dloe with intent or as a
result of negligent behaviour. The Directive, a&opin response to the
sinking of theErika and of thePrestige specifically provides that the
Member States must implement it by 1 March 2007vds therefore not
intended to apply to events having occurred podhat date.

38. In any event, Directive 2005/35/EC applieslischarges occurring,
inter alia, in the exclusive economic zone or equivalent zoine Member
State, from any ship with the exception of any Warsnaval auxiliary or
other ship owned or operated by a State and ustugk ahaterial time only
on government non-commercial service. The MembateStmust take the
necessary measures to ensure that infringementsudject to effective,
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proportionate and dissuasive penalties, which nmajude criminal or
administrative penalties.

39. In its judgment of 3 June 2008 in Case C-3®8tbe Court of
Justice of the European Communities (“the ECJ"irgbeen called upon
to examine a challenge to the validity of Direct®@05/35/EC, found that
the concept of “serious negligence” provided fornrany national legal
systems could only refer to a patent breach ofta diicare (paragraph 76
of the judgment). The ECJ further held that “sesioegligence” within the
meaning of the Directive should be understood aailerg an unintentional
act or omission by which the person responsiblenitted a patent breach
of the duty of care which he should have and ctialde complied with in
view of his attributes, knowledge, abilities anddiindual situation
(paragraph 77).

40. In the wake of the ECJ judgments of 13 Sepe&nD05 and
23 October 2007, which quashed respectively Couraimework Decision
2003/80/JHA of 27 January 2003 and Framework Dei2005/667/JHA,
adopted by the Council on 12 July 2005 to strengttie criminal-law
framework for the enforcement of the law againgp-siource pollution and
to complement Directive 2005/35/EC (referred to ftine Chamber
judgment), the Commission put forward a proposaladirective on the
protection of the environment through criminal laWhe EU legislative
process culminated with the adoption of Directi@®@&/99/EC. Point 3 of
the preamble to the Directive states that the aldity of criminal penalties
demonstrates social disapproval of a qualitatiifferent nature compared
to administrative penalties or a compensation nashaunder civil law. It
also makes an explicit link between the need fonioal penalties and past
experience in the field of environmental protection

41. The Directive in question requires Member &tdb treat as criminal
offences certain activities that breach EU envirental legislation,
including:

0] unlawful shipment of waste;

(i)  trade in endangered species or in ozone-daglatbstances;
(i)  conduct causing significant deteriorationahabitat within a
protected site;

(iv) significant damage to the environment caused the
treatment, disposal, storage, transport, export imaport of
hazardous waste (including oil and gas, waste sédajage sludge,
metals or electrical or electronic waste); and

(v) significant damage to the environment caused thg
unlawful discharge of materials or ionising radati

42. Member States are required to subject thefemads to effective,
proportionate and dissuasive criminal penalties dod ensure that
companies can be held liable for offences carrigicbg individuals on their
behalf.
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43. For its part, Directive 2004/35/CE of the Epean Parliament and of

the Council of 21 April 2004 on environmental lilyi with regard to the
prevention and remedying of environmental damagénied at establishing
a framework of environmental liability based on theolluter pays”
principle, with a view to preventing and remedyamyironmental damage.

C. Vessels and crews in international law

1. United Nations Convention on the Law of the S8AICLOS”) of
10 December 1982

44. The relevant articles of this Convention, whigas ratified by Spain

on 15 January 1997, read as follows:

Article 220
Enforcement by coastal States

3. Where there are clear grounds for believing thavessel navigating in the
exclusive economic zone or the territorial sea ofState has, in the exclusive
economic zone, committed a violation of applicabternational rules and standards
for the prevention, reduction and control of patiat from vessels or laws and
regulations of that State conforming and givingeffto such rules and standards, that
State may require the vessel to give informatiogarding its identity and port of
registry, its last and its next port of call andheat relevant information required to
establish whether a violation has occurred.

6. Where there is clear objective evidence theg¢ssel navigating in the exclusive
economic zone or the territorial sea of a State mathe exclusive economic zone,
committed a violation referred to in paragraph 8uing in a discharge causing
major damage or threat of major damage to the loasir related interests of the
coastal State, or to any resources of its terdt@ga or exclusive economic zone, that
State may, subject to section 7, provided that éhiglence so warrants, institute
proceedings, including detention of the vessehdrordance with its laws.

7. Notwithstanding the provisions of paragraplvbBenever appropriate procedures
have been established, either through the compattarhational organization or as
otherwise agreed, whereby compliance with requirégsdor bonding or other
appropriate financial security has been assureactiastal State if bound by such
procedures shall allow the vessel to proceed.

Article 221
Measures to avoid pollution arising from maritime @sualties

“1. Nothing in this Part shall prejudice the rigiftStates, pursuant to international
law, both customary and conventional, to take anfbree measures beyond the
territorial sea proportionate to the actual or déteeed damage to protect their
coastline or related interests, including fishifrgm pollution or threat of pollution
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following upon a maritime casualty or acts relatiogsuch a casualty, which may
reasonably be expected to result in major harndobequences.

2. For the purposes of this article, ‘maritimeuzdt/’ means a collision of vessels,
stranding or other incident of navigation, or otlmecurrence on board a vessel or
external to it resulting in material damage or imerit threat of material damage to a
vessel or cargo.”

Article 227
Non-discrimination with respect to foreign vessels

“In exercising their rights and performing theirtids under this Part, States shall
not discriminate in form or in fact against vess#lany other State.”

Article 230
Monetary penalties and the observance of recognizedjhts of the accused

“1. Monetary penalties only may be imposed witbpet to violations of national
laws and regulations or applicable internationdswand standards for the prevention,
reduction and control of pollution of the marinevieanment, committed by foreign
vessels beyond the territorial sea.

2. Monetary penalties only may be imposed wittpees to violations of national
laws and regulations or applicable internationdswand standards for the prevention,
reduction and control of pollution of the marinevieanment, committed by foreign
vessels in the territorial sea, except in the edsewilful and serious act of pollution
in the territorial sea.

3. In the conduct of proceedings in respect ofhsuiplations committed by a
foreign vessel which may result in the impositidpenalties, recognized rights of the
accused shall be observed.”

45. With regard to detention of seafarers andrtheease, UNCLOS

provides:

Article 73
Enforcement of laws and regulations of the coast&tate

“1. The coastal State may, in the exercise afdatgereign rights to explore, exploit,
conserve and manage the living resources in thieigixe economic zone, take such
measures, including boarding, inspection, arredtjadicial proceedings, as may be
necessary to ensure compliance with the laws agdlatons adopted by it in
conformity with this Convention.

2. Arrested vessels and their crews shall be ptigmeleased upon the posting of
reasonable bond or other security.

3. Coastal State penalties for violations of figg® laws and regulations in the
exclusive economic zone may not include imprisortmerthe absence of agreements
to the contrary by the States concerned, or amgrdtinm of corporal punishment.

4. In cases of arrest or detention of foreign ekssthe coastal State shall promptly
notify the flag State, through appropriate channefsthe action taken and of any
penalties subsequently imposed.”
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Article 292
Prompt release of vessels and crews

“1. Where the authorities of a State Party havaided a vessel flying the flag of
another State Party and it is alleged that theinlataState has not complied with the
provisions of this Convention for the prompt relea$ the vessel or its crew upon the
posting of a reasonable bond or other financialsgg the question of release from
detention may be submitted to any court or tribuemgeed upon by the parties or,
failing such agreement within 10 days from the tiofedetention, to a court or
tribunal accepted by the detaining State undeclart287 or to the International
Tribunal for the Law of the Sea, unless the paxiberwise agree.

2. The application for release may be made onlgrbgn behalf of the flag State of
the vessel.

3. The court or tribunal shall deal without delaigh the application for release and
shall deal only with the question of release, witharejudice to the merits of any case
before the appropriate domestic forum against #&sel, its owner or its crew. The
authorities of the detaining State remain compeienélease the vessel or its crew at
any time.

4. Upon the posting of the bond or other finans@durity determined by the court
or tribunal, the authorities of the detaining Statell comply promptly with the
decision of the court or tribunal concerning thiease of the vessel or its crew.”

2. Case-law of the International Tribunal for thaw of the Sea

46. The provisions concerning detention and releak vessels and
crews have been interpreted by the Internationdlunal for the Law of the
Sea (“the Tribunal”). In doing so, the Tribunal Ha&l down a number of
criteria in order to determine what constitutegasonable bond within the
meaning of Article 73 of UNCLOS read in conjunctiaith Article 292 of
that Convention. Hence, it is interesting to examiime approach taken by
the Tribunal in cases relating to the detentiora dbreign national by the
coastal State and the fixing of the amount of kdddwever, it should be
borne in mind, firstly, that the Tribunal, unlikbet Court, is tasked with
striking a balance between the competing interalstao States rather than
the interests of an individual and those of a St&econdly, the issues
brought before the Tribunal concern the detentimh r@lease of both crews
and vessels. Thirdly, unlike the instant case, Wwhis about an
environmental disaster, the vast majority of cabefore the Tribunal
concern fisheries-related violations. In its judginef 6 August 2007 in
Hoshinmaru(Japan v. the Russian Federat)prthe Tribunal summarised
the principles it applies in deciding what congétia reasonable bond. The
relevant extracts read as follows:

“82. The Tribunal has expressed its views on #esonableness of the bond in a
number of its judgments. In th€amouco’ Caseét stated: ‘the Tribunal considers that
a number of factors are relevant in an assessnigheaeasonableness of bonds or
other financial security. They include the grawfythe alleged offences, the penalties
imposed or imposable under the laws of the detgifitate, the value of the detained
vessel and of the cargo seized, the amount ofdhd bmposed by the detaining State
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and its form’ (TLOS Reports 200(. 10, at p. 31, para. 67). In tihdonte Confurco’
Caseit added that: ‘This is by no means a complete disfactors. Nor does the
Tribunal intend to lay down rigid rules as to theet weight to be attached to each of
them’ (TLOS Reports 200(. 86, at p. 109, para. 76). In tholga’ Caseit stated
that: ‘In assessing the reasonableness of the bonther security, due account must
be taken of the terms of the bond or security gahb detaining State, having regard
to all the circumstances of the particular cas€LQS Reports 2002. 10, at p. 32,
para. 65). In the'Juno Trader Casethe Tribunal further declared that: ‘The
assessment of the relevant factors must be antblgemne, taking into account all
information provided to the Tribunal by the parti€dLOS Reports 2004. 17, at
p. 41, para. 85).

89. The proceedings under article 292 of the Cotiwe, as clearly provided in
paragraph 3 thereof, can deal only with the quastibrelease, without prejudice to
the merits of any case before the appropriate diienfEsum against the vessel, its
owner or its crew. Nevertheless, in the proceedipgfre it, the Tribunal is not
prevented from examining the facts and circumstanziethe case to the extent
necessary for a proper appreciation of the reasenabs of the bond as set by the
Respondentlonte Confurco’, ITLOS Reports 2000. 86, at pp. 108-109, para. 74).
However, the Tribunal wishes to emphasize thabikla@ing it is by no means acting
as a court of appeal Monte Confurco’, ITLOS Reports 2Q0p. 86, at p. 108,
para. 72)."

47. ltis clear from the foregoing that, in ass&gshe reasonableness of
the bond, the Tribunal takes three factors intosmmration: (i) the gravity
of the alleged offences; (ii) the penalties imgbse imposable under the
laws of the detaining State in so far as they aaswonably proportionate to
the gravity of the alleged offences; and (iii) tredue of the detained vessel
and of the cargo seized. In doing so, the Tribumahindful of its duty not
to prejudice the merits of the case, which are disti domestically.
However, the Tribunal considers that it is not preed from making
determinations bearing on the merits when thesenacessary for the
assessment of a reasonable bond.

3. The BIMCO report of 23 March 2009

48. The Baltic and International Maritime Coun¢iBIMCQO”) is an
independent shipping association with a membersbgmposed of
shipowners, managers, brokers, agents and many sthleeholders with
vested interests in the shipping industry. BIMCQoie of the third-party
interveners in the present case. On 23 March 2008CB published a
report on the treatment of seafarers which is @stiang in several respects.

49. Firstly, the report identifies fourteen casesere sanctions were
taken against the seafarers involved before anpeatake act or negligence
had been admitted or proven in court. The pericghrered runs for eleven
years from 1996 until 2007 and the cases dealt withhich include the
Mangouras(or Prestigg case — involve twelve coastal States. The report
concludes that: (i) the use of criminal sancti@gainst seafarers is a
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worldwide phenomenon, by no means restricted tdiqoder countries or
regions; (ii) although the rules are fair, thepphcation is unjust, often
flying in the face of the presumption of innocenaed (iii) while there are
relatively few cases, the issues involved clealllysirate that there are
continuing problems with respect to the unfair tmeent of seafarers.

50. Secondly, the report examines a range ofuns#nts in connection
with the treatment of seafarers, including inteioral conventions, the
Universal Declaration of Human Rights and a numbkregional and
national instruments. In the last category, paldicattention is given to the
European Union legal framework and to the law iarfee, the United States
of America, Canada and the United Kingdom. In dsdusions, BIMCO
observes that the test generally applied in thosgruments is gross
negligence, with punishment ranging from finesngpiisonment.

51. Finally, this report was examined by the LeGammittee of the
International Maritime Organization (IMO) at its tB5 session from
30 March to 3 April 2009. As regards the fair treanht of seafarers, the
minutes of the Legal Committee record that:

“The Committee agreed that the Guidelines on Fa@aiment of Seafarers in the
event of a maritime accident, adopted by the L&gammittee, and the Code of
International Standards and Recommended Practices $afety Investigation into a
Marine Casualty or Marine Incident, adopted by Id®aritime Safety Committee,
should be strictly applied by States so that a @rdpalance could be achieved
between the need, on the one hand, for a thoraugisiigation of maritime accidents
and, on the other hand, the protection of the siglitseafarers.

Many delegates noted that the issue of fair treatnoé seafarers was the direct
responsibility of port, coastal and flag Statew ®tate of the nationality of the
seafarers, shipowners, and seafarers. States vidiged to treat seafarers fairly,
pursuant to the Universal Declaration of Human Rigéind regional human rights
instruments, as well as under national law. Theas aiso a consensus that States
should comply with the Guidelines on fair treatmehseafarers adopted by the Legal
Committee.”

52. The Guidelines on fair treatment of seafa@es attached to the
observations of the third-party interveners inphesent case.

D. International Convention for the Prevention of Pollution from
Ships of 2 November 1973 and the Protocol theretadapted on
17 February 1978 (“MARPOL 73/78")

53. This Convention, which, together with the Bool thereto, was
ratified by Spain on 6 July 1984, has been amematedeveral occasions,
most recently in July 2007 (entry into force Decem®008). Annex | to the
Convention relates to the prevention of pollutigndil following collision
or stranding. The Convention, which is a combimatiof two treaties
adopted in 1973 and 1978, constitutes the mainrums&nt covering
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prevention of pollution of the marine environmewitghips from operational
or accidental causes.

E. Civil liability and compensation for oil pollution damage

1. 1992 International Convention on Civil Liabyifor Oil Pollution
Damage (“CLC 1992")

54. This Convention governs the liability of shigeers for oil pollution
damage. It sets up a system of strict liabilityshipowners and a system of
compulsory liability insurance. The shipowner igmally entitled to limit
his liability to an amount which is linked to thenhage of his ship.

Article IlI

“1. Except as provided in paragraphs 2 and 3 isfAlticle, the owner of a ship at
the time of an incident, or, where the incidentsists of a series of occurrences, at
the time of the first such occurrence, shall bbléaor any pollution damage caused
by the ship as a result of the incident.

4. No claim for compensation for pollution damagay be made against the owner
otherwise than in accordance with this Conventi®uabject to paragraph 5 of this
Article, no claim for compensation for pollution dage under this Convention or
otherwise may be made against:

(a) the servants or agents of the owner or the lmesrof the crew;

(b) the pilot or any other person who, withoutrgeia member of the crew,
performs services for the ship;

unless the damage resulted from their personabragtission, committed with the
intent to cause such damage, or recklessly and kvidwledge that such damage
would probably result.

Article V

2. The owner shall not be entitled to limit highlility under this Convention if it is
proved that the pollution damage resulted from pérsonal act or omission,
committed with the intent to cause such damageecklessly and with knowledge
that such damage would probably result.

2. The London P&l Rules

55. The Protection and Indemnity Clubs were setbypshipowners
themselves to provide cover against various risgkiding those arising out
of pollution caused by their vessels. They are gms@ by general
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conditions (the London P&l Rules), the relevanttpasf which read as
follows:

9.28 — Omnibus Rule

“9.28.1 Liabilities, losses, costs and expense&léntal to the business of owning,
operating or managing Ships which and to such &xerthe Committee in its sole
discretion shall consider fall within the scopeahis Class,

9.28.1.1 PROVIDED that there shall be no recowenich is expressly excluded by
other provisions of these Rules, save to the extkat those members of the
Committee present when the claim is being consilene unanimous that such
exclusion should be over-ridden in the particulecuwimstances of the case.

Rule 20 — Bail

“20.1 The Association may, but shall in no caseblged to, provide on behalf of
an Assured security to prevent arrest or obtaiea from arrest or otherwise in
respect of an entered Ship and if it does suchr&dsshall upon first demand made at
any time by the Association in writing arrange sucbunter-security (which
expression may in the Association’s sole discretimtude a deposit of cash with the
Association) as the Association may require andh(var without such counter-
security having been required or arranged) shd®imify the Association against all
liabilities and expenses incurred by the Associaiio consequence of the security
originally provided by the Association. In the evémt the Assured does not arrange
such counter-security as may have been requireddams not indemnify the
Association as aforesaid, the Association, withmejudice to its other rights, shall be
entitled to retain any amounts which would otheewise recoverable by such
Assured, notwithstanding that the same may haveonmection with the liability in
respect of which the original security was provided may relate to other periods of
cover before or after that liability was incurreg the Assured or to another entered
Ship. The provision of security by the Associatiirall be without prejudice to the
Association’s liability to the Assured for the ctain question.

THE LAW

ALLEGED VIOLATION OF ARTICLE 5 § 3 OF THE CONVENTI®

56. The applicant complained of the amount seb#ol by the Spanish
authorities, which he considered disproportionate. submitted that the
authorities had not taken into account his persaitaktion (profession,
income, assets, previous convictions, family cirstances and so forth) in
deciding on the amount. The applicant relied onicket5 8 3 of the
Convention which, in its relevant part, provides:
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“Everyone arrested or detained in accordance vhprovisions of paragraph 1.c
of this article ... shall be entitled to trial witha reasonable time or to release pending
trial. Release may be conditioned by guaranteappear for trial.”

A. The Chamber’s conclusions

57. The Chamber found that account had to be talkehe particular
circumstances of the case which distinguishedoinfother cases in which
the Court had had occasion to rule on the lengtpreftrial detention. It
took the view that the seriousness of the enviranielalisaster justified the
domestic courts’ concern to determine who had Wesponsible and that,
accordingly, it had been reasonable for them tdk geeensure that the
applicant would appear for trial by fixing a higkvel of bail. It considered
that the domestic authorities had demonstrated ttirtamount required
from the applicant by way of bail had been propordite and that they had
taken sufficient account of his personal circumstgn and in particular his
status as an employee of the shipowner, which &laent out insurance to
cover this type of risk. The Chamber therefore aahed that the amount of
bail, although high, had not been disproportionateview of the legal
interest being protected, the seriousness of tfenad in question and the
disastrous environmental and economic consequeatethe oil spill.
Accordingly, it held that there had been no viaatdf Article 5 § 3 of the
Convention.

B. The parties’ submissions and the third-party iterveners’
observations

1. The applicant’s submissions

58. The applicant argued that, in confining thaitention to the
seriousness of the offences in question and theriggvof the likely
sentence, the public outcry caused by the oil spitl the fact that he was a
Greek national whose permanent residence was alar@ghdho had no ties
with Spain, the domestic courts had taken inswdfitiaccount of his
personal and financial situation, his income, ta that he had no previous
convictions, his family circumstances and his age. the last point, he
submitted that he had been sixty-seven years oltifddovember 2002 and
that the Spanish Criminal Code exempted persons tbeeage of seventy
from serving custodial sentences (see paragraj@b@@e).

59. In the applicant's submission, the Chamber inadrrectly stated
that bail had been paid under the terms of the raontbetween the
Prestiges owner and the latter’s insurers, despite affirgnin paragraph 32
of the judgment that the London P&l Club had put bail as “a
spontaneous, one-off humanitarian gesture”. Thdicgp maintained that
it was not permissible for the domestic courtsixaokil by reference to the
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financial situation of a third party in the abserafeany offer from that
party. While the domestic courts may have assuimadthe ship’s owner or
the insurers would put up bail, he had spent eitfimye days in detention.
Allowing the domestic courts to fix the level ofiban the basis of the
financial situation of a third party was tantamotmtendering the Court’s
previous rulings ineffective, not to say meaningles

60. Arguing that the contractual relationship bedw the shipowner and
the insurers of th&restigewas governed by the London P&l Rules (see
paragraph 55 above), the applicant submitted theget rules obliged the
insurer to put up a security only if a vessel iesuby it was detained and
not if a member of the crew was arrested (Rule BOjhe latter case, the
insurer could pay the bail, but was by no meanallggequired to do so.
Cover against certain shipping-related risks wéstéethe discretion of the
insurer. The applicant referred in that regard tbeF.28 of the P&l Rules
(see paragraph 55 above), which the London P&l Ciald apparently
agreed to apply — in view of the exceptional natofghe situation — in
order to pay the bail and secure the applicanisase after eighty-three
days in detention. He pointed out that, in any &vesnile the insurance
contract had been binding on his employer and tigssinsurer, he had not
taken out any personal insurance with the Londoh @&b, which had no
obligations towards him. In giving reasons for kel of bail, the domestic
courts had not stated that the company which insuhe applicant’s
employer had been obliged to put up bail, or thaytexpected it to do so.
In the applicant’'s submission, the appeal courteewmt required to read
the decisions of the lower courts in the light efmsmvarguments not referred
to by the latter.

Referring to Articles 1l 8 4 and V § 2 of the 19RLC (see
paragraph 54 above), the applicant submitted ktieaMaster and crew could
not be held civilly liable unless the damage resiifrom their personal acts
or omissions, committed with intent or recklessly.

61. The applicant contended that the amount dfHzal been fixed not
simply in view of his criminal responsibility, whiovould be engaged if he
failed to appear for trial, but also — in disregaifdthe Court’'s case-law —
with a view to covering the compensation due itleseient of civil claims.
In referring to the seriousness of the chargesnagahe applicant, the
domestic courts had actually had in mind the sericansequences of the
accident. In the applicant’s view it was unaccelgtain determining the
amount of bail to be imposed on the employee aofip’'s owner, to take
into account public anger and indignation towatus $hipping companies,
before it had even been established who was retpeisr the disaster.

62. The applicant argued that the Chamber ruliad been based on
inappropriate considerations and on European drescivhich were not in
force when the accident had occurred (in breadheprinciple that the law
should not have retrospective effect), and alsoeports containing purely
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political statements of intent which had no legie@ whatsoever. He
pointed out that Article 230 § 1 of UNCLOS prohéatthe imposition of a
custodial sentence in the circumstances of theeptesse, and that the case
was still at the investigation stage before then&acourts.

63. The applicant complained of the implications tbe Chamber
judgment which, in his view, called into questiohet principles of
presumption of innocence and non-discrimination [pgrmitting the
authorities to fix bail solely by reference to tlseriousness of the
consequences of the alleged offence, without takitg consideration the
accused’s personal circumstances. He stressedetheipus effects of the
Chamber judgment on the shipping industry and gnaativities entailing a
degree of risk, as it allowed the authorities ttaoeemployees for reasons
linked to their employer’s civil liability. Furtherore, the Chamber
judgment created obstacles to the free movemergenfices within the
European Union; the Court of Justice of the Eurap€ammunities had
held that national rules on criminal procedure datdnstitute a restriction
on free movement. Finally, the applicant contendedt the rules in
guestion had been applied in a discriminatory mammhbis case because of
his nationality.

64. In the light of these submissions, the appticaquested the Grand
Chamber to find a violation of Article 5 § 3 of tR®nvention.

2. The Government's submissions

65. The Government began by pointing out thatagglicant had been
released. Making the point that bail had been maily two and a half
months after the applicant had been remanded itodysthey contended
that the amount had not prevented him from paying i

66. The Government were mindful of the requirersentposed by the
Court’s case-law regarding the need to take accofinthe applicant’s
personal situation in fixing bail. They were aw#rat the aim was to ensure
that the sum in question was not used to anticifhegesentence without the
accused having benefited from the guarantees air drifal and there being
sufficient evidence against him. That would be canyt inter alia, to the
right to be presumed innocent. However, they oleskthat, in any event,
those guarantees could come into play only if thgearance for trial of the
person remanded in custody was assured; the igaést) judge before
whom the applicant was brought had noted the sagmit risk that the latter
might abscond. The Government inferred from tha the level of bail had
been justified by the authorities’ wish to achiaghe primary aim of the
impugned measure, namely to ensure that the aceygedred for trial.

67. Contrary to the applicant’s assertion, hispeal circumstances had
been duly taken into account, as the courts haednus foreign nationality,
his complete lack of ties in Spain and the eask witich he could have left
the country and thus evaded prosecution and obstiuthe course of
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justice. Added to these factors had been objeciivisiderations relating to
the nature and seriousness of the alleged offetltesevere penalties they
carried, the criminal and civil liability issuesisaed by the case, the
considerable and undeniable public outcry, theonati and international
ramifications of the disaster and the exceptioralles of the damage. It
followed that the amount of bail had been fixedaimon-arbitrary manner
and that sufficient reasons had been given, inrdecae with the criteria
laid down by the Court ilNeumeister v. Austrig@27 June 1968, Series A
no. 8) andwaviczuk v. Polangno. 25196/94, 15 November 2001), although
the cases in question differed from the preseng ¢assome significant
respects.

68. As to the nature of the alleged offences,Gloeernment observed
that the Corunnd&udiencia Provinciglin its ruling on the case, had stated
that the evidence available to it at that stagéhen proceedings suggested
that the alleged offences might have been commitiezhtionally ¢lolus
eventuali¥. The court had made the point that environmeoifahces were
not fully made out until such time as damage o@is a result of the
omissions of those who contributed to turning aan&znto catastrophic
damage by repeatedly and persistently failing mirtduty to manage the
risk factors directly under their control and resgibility, that is to say,
until the pollution of the natural resources becaampparent, rather than
when the pollutant was actually discharged. Furnttoge, the offence of
failure to comply with instructions, of which thp@icant stood accused on
account of the difficulties he had created by pnévg the vessel from
being taken in tow and hampering efforts to prevamd minimise the
effects of the oil spill, had clearly been inten@a and not the result of
carelessness or negligence.

69. Accordingly, in the Government’s view, ArticB80 of UNCLOS
was not applicable in the instant case, as it refieonly to violations of the
laws and regulations for the prevention, reductod control of pollution
of the marine environment committed by foreign eéssbeyond the
territorial sea, for which monetary penalties oobuld be imposed, and not
to wilful and serious acts of pollution in the ttorial sea. UNCLOS did not
provide for immunity in respect of offences agaitis¢ environment and
natural resources: only monetary penalties coulaonp®sed for breaches of
national laws and regulations committed in theiteial sea, except in the
case of wilful and serious acts of pollution.

70. With regard to the length of the likely custddsentence, the
Government observed that offences resulting ivérgble and catastrophic
damage carried sentences of between six and nins’yienprisonment if
committed intentionally and between four and siargeif they resulted
from negligence (see paragraphs 29 and 30 abowe}oAhe applicant’s
age, the exemption on humanitarian grounds providetby Article 92 of
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the Criminal Code did not amount to immunity; exeiom from serving a
custodial sentence required further conditionsetonet.

71. The Government maintained that the amounbofpensation due in
settlement of civil claims had not been a deterngriactor in fixing bail, as
demonstrated by the fact that the amount of bad @guivalent to less than
1% of the potential compensation. They were awhat determining the
amount of security by sole reference to the lossestained would be
contrary to the Court’s case-law, as the measugri@stion was intended to
ensure the appearance of the accused at triatongiiarantee payment of
the compensation due in respect of civil claimswewer, the authorities
were not prohibited from taking this factor, amantpers, into account in
assessing the risk of the accused’'s abscondingidea that his or her
personal situation was also taken into considaratian the contrary, the
risk of the accused’s absconding could not be asdgéesolely” by reference
to the severity of the criminal and civil penaltieslthough these had to be
taken into account — just as the amount of baillccawt be determined
“solely” on the basis of the losses incurred. Tloei€s case-law in no way
precluded account being taken of circumstanceshwhight have a bearing
on the risk of the accused’s absconding and onatlegjuacy of the sum
required by way of bail.

72. On this last point the Government stresset] twh in remanding
the applicant in custody and in fixing bail, thentestic courts had taken
into account his nationality, the fact that he wesident abroad and had no
ties in Spain, his professional status and therenment in which he
worked and — as specified by the CourtNaumeister the persons who
might be able to stand bail for him. They had dlad regard to the complex
legal structure governing the activity of the shipwhich he was Master
and the type of commercial activity in which he Hesn engaged. The fact
that bail had been paid promptly served to confttra validity of the
criteria used to determine the amount. Furthermitiee Chamber had been
correct in finding, in paragraph 39 of its judgmethtat there had been a
contractual legal relationship between the shigiser and the insurer. Bail
had been paid by the company which insured theiagls employer, in
accordance with usual practice in the shipping stigu If the applicant was
found guilty of the charges against him, the judghveould fix the amount
of compensation for which the shipowner employiing was civilly liable
and which would ultimately be paid by the lattarisurer.

73. The Government requested the Court to find tthere had been no
violation of Article 5 § 3 of the Convention.

3. Observations of the third-party interveners

74. The third-party interveners’ representativeasiied that the criminal
liability of a ship’s Master and crew for acts gigirise to pollution was
strictly regulated by UNCLOS and MARPOL 73/78. Refey to



MANGOURAS v. SPAIN JUDGMENT 25

Article 230 of UNCLOS, he pointed out that custbdpmenalties were

prohibited for acts of pollution committed beyorme tterritorial sea, that is
to say, more than twelve miles from the coast. Asadditional safeguard
against excessive action by the coastal State, UDE provided a remedy
in the form of an application for prompt releaseaofessel or crew. In the
three “prompt release” (fisheries-related) caseswinich it had had

jurisdiction — Camouce Monte Confurcoand Volga — the International

Tribunal for the Law of the Sea had ordered theas® of the crew.

75. However, under CLC 1992 and the 1992 Intepnati Convention
on the Establishment of an International Fund fom@ensation for Oil
Pollution Damage, shipowners were civilly liable ftamage of this kind,
even if they were not at fault. While CLC 1992 atgied that shipowners
must be covered for civil liability, there was nbligation to indemnify the
shipowner for the bail bond of the ship’s Mastehefle was usually a
discretion to provide cover in respect of mattérat tdid not fall squarely
within any of the risks covered but were closehkéd thereto, where it was
considered appropriate in the circumstances. Hokyeweh discretion was
exercised only exceptionally and was not intendedpttovide cover in
respect of bail for crew.

76. While civil liability insurance cover was sabj to limits, the
evolution of the market had led to a 50% increaseover provided under
CLC 1992 in the aftermath of the sinking of theka and thePrestige
Supplementary compensation could be paid by thel Fhat it would be
inadmissible that dissatisfaction with the levelcolver held by shipowners
under the international system of civil liabilitgre&ed by States under CLC
1992 should justify reliance on setting high bai teafarers in order to
secure the unsecured part of the clean-up costs.

77. The third-party interveners’ representativeregsed concern at the
increasing criminalisation of seafarers’ actiong] eeferred in that regard to
the Guidelines on fair treatment of seafarers i ¢lvent of a maritime
accident, which called on Stataéster alia, to: (a) take steps to ensure that
seafarers, once interviewed or otherwise not redqufor a coastal State
investigation following a maritime accident, werermitted to re-embark or
be repatriated without undue delay; (b) considaer-cwastodial alternatives
to pre-trial detention; and (c) make available @tey for posting a
reasonable bond or other financial security to valltor release and
repatriation of detained seafarers pending resmiuti any investigatory or
judicial process. He stressed that decisions ondttention of seafarers
should be taken solely in accordance with the dattepersonal
circumstances and alleged actions and not on tises lmd the possible
consequences of those actions for the environment.
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C. The Court’s assessment

1. General principles

78. The Court reiterates that the guarantee peolvfdr by Article 5 § 3
of the Convention is designed to ensure not tharegiwn of loss but, in
particular, the appearance of the accused at thanige Its amount must
therefore be assessed principally “by referencghi® accused], his assets
and his relationship with the persons who are twige the security, in
other words to the degree of confidence that isiptesthat the prospect of
loss of the security or of action against the gotma in case of his
non-appearance at the trial will act as a sufficeeterrent to dispel any
wish on his part to abscond” (sdeumeistercited above, § 14).

79. In any event it is clear from the structureAdticle 5 in general, and
the third paragraph in particular, that bail mayydme required as long as
reasons justifying detention prevail (see, in pgatér, Musuc v. Moldova
no. 42440/06, 8 42, 6 November 2007, #ieksandr Makarov v. Russia
no. 15217/07, 8 139, 12 March 2009). If the riskatisconding can be
avoided by bail or other guarantees, the accusedd beureleased, bearing in
mind that where a lighter sentence could be ariegh the reduced
incentive for the accused to abscond should bentak® account (see
Vrercev v. Serbiano. 2361/05, 8§ 76, 23 September 2008). The aititeor
must take as much care in fixing appropriate bailnadeciding whether or
not the accused’s continued detention is indisgdasgee, among other
authorities lwariczuk cited above, 8 6@ojilov v. Bulgarig no. 45114/98,
8 60, 22 December 2004Skrobol v. Poland no. 44165/98, 8§ 57,
13 September 2005]ristova v. Bulgariano. 60859/00, § 110, 7 December
2006; Musug cited above, § 42; andeorgieva v. Bulgariano. 16085/02,
§ 30, 3 July 2008).

80. Furthermore, the amount set for bail must bly ¢ustified in the
decision fixing bail (se&eorgieva cited above, 88 15, 30 and 31) and must
take into account the accused’s means betova, cited above, § 111). In
that connection, the domestic courts’ failure tesess the applicant’s
capacity to pay the sum required was one of theoreawhy the Court
found a violation in th& oshev v. Bulgarigudgment (no. 56308/00, 88 68
et seq., 10 August 2006).

81. While the amount of the guarantee providedbiprArticle 5 § 3
must be assessed principally by reference to tbasad and his assets it
does not seem unreasonable, in certain circumsatecdéake into account
also the amount of the loss imputed to him (84eussa v. France
no. 28897/95, Commission decision of 21 May 199%ciBions and
Reports 89-B, p. 92). In theudta v. Polandudgment ([GC], no. 30210/96,
ECHR 2000-XI, 26 October 2000), the Court obsertleat the domestic
court had fixed the amount of bail by referencehte cost of the damage,
the serious nature of the offences and, abovehalrisk that the applicant
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would abscond (8 47). It recognised that the riski® absconding “was one
of the main factors that [the court] took into asebwhen determining the
amount of bail” (ibid., § 113).

2. Application of these principles to the pressage

82. In the instant case the applicant was depriokdiis liberty for
eighty-three days and was released following thdgilmgy of a bank
guarantee of EUR 3,000,000 corresponding to theuainset for bail. The
Court observes that Article 531 of the Spanish Gafd@riminal Procedure,
as interpreted by the Constitutional Court (seag@ph 25 above), lists the
main factors to be taken into consideration innigxbail, namely the nature
of the offence, the penalty at stake, the legadradt being protected, the
social situation of the accused and any previouwictions, and any other
circumstance which might prompt the accused to seekade justice. The
domestic courts based their findings on the senmatgre of the offence and
the public outcry caused and on certain aspectheoBpplicant’s personal
situation, namely his nationality and place of panent residence and the
fact that he had no ties in Spain. For its pasg, @onstitutional Court took
the view that the lower courts had provided ampglasons justifying the
amount of bail and their refusal of the requestttuce it, on the following
grounds: “the primary objective of securing theusad’s presence at the
trial, the seriousness of the offences in questitre national and
international disaster caused by the oil spill, thet that the accused is a
non-national and the fact that he has no ties mr8plt further noted that
the courts concerned had also taken into considarahe accused’s
personal and financial circumstances and his psajeal environment, and
that all these circumstances taken together hathkd to consider that the
risk of his absconding could only be reduced byirsgsuch a high sum for
bail (see paragraph 25 above).

83. The Court is conscious of the fact that thewam set for bail was
high, and is prepared to accept that it exceededpiplicant's own capacity
to pay. However, it is clear from the foregoingttimafixing the amount the
domestic courts sought to take into account, intexhdto the applicant’s
personal situation, the seriousness of the offerficghich he was accused
and also his “professional environment”, circumse&m which, in the
courts’ view, lent the case an “exceptional” chtgacThe Court must
therefore ascertain whether this approach was coiipavith Article 5 § 3.

84. In this connection the Court observes thaicesithe Neumeister
judgment, it has consistently held that “[the aeclis] relationship with the
persons who are to provide the security” is onéhefcriteria to be used in
assessing the amount of bail (see paragraph 7&gabov

85. As to whether it was legitimate to take thel&ant's professional
environment into account in the present case, tbertQreiterates at the
outset that the domestic courts, which are in towtth local reality, are in
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principle better placed than the international pidg assess this. In the
instant case it is clear from the case file thatdbmestic courts considered
it essential to ensure the applicant's appearaocérial before the courts
hearing the case, in view of his responsibilitisstiae Prestigés Master.
The seriousness of the offences concerned, théofr@tand international
disaster caused by the oil spill’ (see paragraplal2®/e) and the “public
outcry” (see paragraphs 17, 18 and 20) were suahtlie presence of the
applicant constituted a “primary objective” (seeguaph 25).

86. Against this background the Court cannot @aoilthe growing and
legitimate concern both in Europe and internatignah relation to
environmental offences. This is demonstrated intipdar by States’
powers and obligations regarding the preventiomafitime pollution and
by the unanimous determination of States and Eamo@ad international
organisations to identify those responsible, ensuae they appear for trial
and, if appropriate, impose sanctions on them ‘(Re¢evant domestic and
international law” above). A tendency can also besepved to use criminal
law as a means of enforcing the environmental abbgs imposed by
European and international law.

87. The Court considers that these new realiteage o be taken into
account in interpreting the requirements of Artil&s 3 in this regard. It
takes the view that the increasingly high standeidg required in the area
of the protection of human rights and fundamernbearties correspondingly
and inevitably requires greater firmness in asegsdireaches of the
fundamental values of democratic societies Seknouni v. FrancéGC],
no. 25803/94, § 101, ECHR 1999-V). It cannot therefbe ruled out that,
In a situation such as that in the present cageptbfessional environment
which forms the setting for the activity in questishould be taken into
consideration in determining the amount of bailprder to ensure that the
measure retains its effectiveness.

88. In that connection the Court points out tlnet facts of the present
case — concerning marine pollution on a seldom-seate causing huge
environmental damage — are of an exceptional natur@ have very
significant implications in terms of both criminahd civil liability. In such
circumstances it is hardly surprising that the ¢uai authorities should
adjust the amount required by way of bail in linghwthe level of liability
incurred, so as to ensure that the persons resgpertsave no incentive to
evade justice and forfeit the security. In otherdgp the question must be
asked whether, in the context of the present catere large sums of
money are at stake, a level of bail set solelydfgrence to the applicant’s
assets would have been sufficient to ensure hemddihce at the hearing,
which remains the primary purpose of bail. The Cagrees with the
approach taken by the domestic courts on this point

89. The Court further notes that, in deciding wtanstitutes a
reasonable bond, the International Tribunal forlther of the Sea also takes
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into account the seriousness of the alleged offeracel the penalties at
stake (see paragraphs 46 and 47 above). While iooissof the fact that the
Tribunal’s jurisdiction differs from its own, theo@rt nevertheless observes
that the Tribunal applies similar criteria in asseg the amount of security,
and that the fact that it has a duty not to prej@dhe merits of the case does
not prevent it from making determinations bearingloe merits when these
are necessary for the assessment of a reasonatulgs®e, in particular, the
ITLOS judgment of 6 August 2007 imdoshinmary 8 89, cited at
paragraph 46 above).

90. In the instant case it is established thdtvieas paid by the company
which insured the owner of the ship of which thelmant was Master.
Leaving aside the considerations — “humanitariaahtractual or other —
which may have motivated the insurer, and whichdisputed between the
parties, the very fact that payment was made bysthipowner’s insurer
would seem to confirm that the Spanish courts, wiexy referred to the
applicant’s “professional environment”, were cotrecfinding — implicitly
— that a relationship existed between the appliaadtthe persons who were
to provide the security.

91. The observations of the third-party intervehegpresentative make
clear that the 1992 International Convention onilClivability for Oil
Pollution Damage requires shipowners to take owut kability insurance
but that there is no obligation to indemnify thepshvner for the bail bond
of a ship’s Master who has been detained by thetimarauthorities. The
interveners’ representative also pointed out tihat discretion exercised
exceptionally by insurers in certain circumstanaid not extend to
providing cover in respect of bail for seafareradAvhile the applicant and
the third-party interveners’ representative stréstbat the shipowner and
the insurer had not been bound by any obligationghe matter of bail,
whether by virtue of custom and practice or contraity, the applicant
acknowledged that Rule 9.28 of the London P&l Rilad served as a legal
basis for payment (see paragraph 55 above). In event, the Court
observes that it was indeed the insurers of théicgmp's employer, that is,
the London Steamship Owners’ Mutual Insurance Assion, which paid
the security.

92. In these circumstances the Court considetsttieadomestic courts,
in fixing the amount of bail, took sufficient acaduof the applicant’s
personal situation, and in particular his statugsragmployee of the ship’s
owner, his professional relationship with the passaho were to provide
the security, his nationality and place of permanesidence and also his
lack of ties in Spain and his age. In view of tlagtigular context of the case
and the disastrous environmental and economic qoesees of the oil
spill, the courts were justified in taking into acnt the seriousness of the
offences in question and the amount of the lossutegpto the applicant.



30 MANGOURAS v. SPAIN JUDGMENT

93. It follows that there has been no violationAgficle 5 § 3 of the
Convention.

FOR THESE REASONS, THE COURT

Holds by ten votes to seven, that there has been ratiaio of Article 5
§ 3 of the Convention.

Done in French and in English, and delivered atlalip hearing in the
Human Rights Building, Strasbourg, on 28 Septer2ban.

Michael O’'Boyle Jean-Paul Costa
Deputy Registrar President

In accordance with Article 45 § 2 of the Conventard Rule 74 § 2 of
the Rules of Court, the joint separate opinion wiigks Rozakis, Bratza,
Bonello, Cabral Barreto, David Thor Bjorgvinssong®aou and Bianku is
annexed to this judgment.

J.-P.C.
M.O'B.
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JOINT DISSENTING OPINION OF JUDGES ROZAKIS,
BRATZA, BONELLO, CABRAL BARRETO, DAVID THOR
BJORGVINSSON, NICOLAOU AND BIANKU

1. We are unable to agree with the majority of @waurt that there has
been no violation of Article 5 8§ 3 of the Conventim the present case. In
our view the setting of bail by the Spanish coumtsan amount of three
million euros (EUR), a sum far beyond the meanthefapplicant, with the
consequence that he continued to be detained omncknfor a total
of eighty-three days, was in clear violation of hggts under that Article.

2. We note at the outset that, although emphasis placed by the
national courts on the seriousness of the suspeftedces, the disastrous
consequence of the oil spillage, both environmeawtal economic, and the
public outcry caused by the spillage, these were faotors which of
themselves were regarded as requiring the contirdegdntion of the
applicant. As stated by the Constitutional Coung pverriding objective
was to secure the applicant’s presence at the Wrle@ seriousness of the
offences and of the penalty which they carried wasen by the national
courts as increasing the risk that the applicantldv@abscond or not appear
for trial in the event that he were ultimately dpeat and thus as justifying
an exceptionally high amount of bail before he dobk released. The
central question is whether the fixing of bail histlevel was based on
principles which were compatible with the requirenseof Article 5.

3. The general principles developed by the Condeu Article 5 § 3 as
to the setting of bail are summarised in paragra@t® 81 of the judgment.
Three principles appear to us to be of special mapoe in the present case.

(i) As appears from the terms of Article 5 8§ 2lfsthe setting of bail as
a condition of release is designed to ensure retdparation of any loss
suffered in consequence of the suspected offentery the presence of
the accused at trial. The sum set cannot accosdbmgfixed by reference to
the amount of any loss which might eventually beutable to the accused
or his employers but must be assessed principgllseference to him, his
assets and his relationship with those persora)yif who offer themselves
as sureties to guarantee his appearance. Whengchassreties are offered,
it is the accused person and his assets which lpeutkte principal reference
point for the setting of bail (sd@onnechaux v. Switzerlando. 8224/78,
Commission report of 5 December 1979, DR 18, p, $443, andvoussa
v. France no. 28897/95, Commission decision of 21 May 199R, 89-B,
p. 92).

(i) There is an obligation on an accused apptidanfurnish to the
national authorities sufficient information as ts hssets. There is also an
obligation on those authorities, including natiocalrts, to examine the
information that they have as to the resourceshef gerson concerned
before setting bail. The authorities must take aschmcare in fixing
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appropriate bail as in deciding whether or not icwa&d detention is
indispensable (se€oshev v. Bulgariano. 56308/00, 10 August 2006). In
certain special circumstances, it may be legitimiate@ke into account also
the extent of the losses imputed to the accusdiimg a higher level of
bail. However, such cases have in general conceoffetices involving
fraud or the misappropriation of funds, where thisrevidence to suggest
that the accused may have substantial undisclossztsa(see, for example,
Moussa cited above, an&krobol v. Polandno. 44165/98, 13 September
2005).

(i) Domestic courts must adduce sufficient argunts to justify the
amount of bail fixed. The seriousness of the chamgfeonly cannot be the
sole factor justifying the size of the bail; it cext be the decisive factor (see
Hristova v. Bulgaria no. 60859/00, 7 December 2006). Nor can the dange
of absconding be evaluated solely on the basi®wo$iderations relating to
the gravity of the penalty likely to be imposed. the Court observed in the
Neumeistercase (27 June 1968, Series A no. 8, § 10), otetor’s must
also be taken into account, including “the characfehe person involved,
his morals, his home, his occupation, his assetdamily ties and all kinds
of links with the country in which he is being pecsited”. Regard should
also be had to the use of other preventative messualone or in
conjunction with bail, to reduce the risk of abstimy and ensuring the
accused’s attendance at trial.

4. Although in setting and upholding the amounbail no assessment
appears to have been made by the Spanish coutte applicant’s personal
assets, the sum of EUR 3,000,000 fixed by the Gauso. 4 investigating
judge self-evidently bore no relation to the peedoneans of the applicant.
At the time of fixing bail, no sureties had offeredpost bail on his behalf
and there is no suggestion that, as the Mastercafgo ship, the applicant
himself was in a position to find sureties to mgath a sum. Further, the
circumstances of the case were not, in our viewhsas to justify the
national courts in taking account of the losseawlteg from the acts
imputed to the applicant: unlike the cases mentad®ve, the offences of
which the applicant was suspected did not invoteeid or imputations of
personal and unlawful gains.

5. It is conceded by the majority of the Courttttiee amount set as bail
was “high” and that it exceeded the applicant’s ovapacity to pay. In
finding the sum, nevertheless, to be compatiblé Witticle 5, the majority
place emphasis on two features of the case whithein view entitled the
domestic courts to conclude that it was of an “exiomal character” — the
applicant’'s relationship to the persons who evdhjtugrovided the
guarantee for his bail, namely the owners and arsuof the ship of which
he was Master, and the gravity of the offences loiclv the applicant was
suspected.
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6. We do not consider that either of these featuras such as to justify
the bail demanded by the Spanish courts in termaroéle 5 8§ 3 of the
Convention.

As to the former, we note that, in fixing the bdie investigating judge
made no reference to the owners ofnestigeor to the insurers of the ship
or to any obligation on the part of either to mary bail which might be
set. Nor was any such reference made by the CorNiond. investigating
judge in the applicant's two requests for releaseby the Audiencia
Provincial on his appeal. The only suggestion that the firdrsupport of
the owners or insurers of the vessel played a ipatthe decisions of the
courts in setting or upholding the amount of thd = in the Delphic
statement of the Constitutional Court that the i@ppt's “professional
environment” had been taken into account, a phndseh is interpreted in
the judgment as embracing the applicant’s relalignwith the shipowners.
However, what is clear is that at no stage pridh&applicant’s release was
any inquiry made by the national courts as to #dwall obligations, if any,
owed by the owners to post bail or as to the relewesurance arrangements
which existed between the owners and their insudargarticular, there
appears to have been no investigation of the dquresthether the insurers
had any responsibility to indemnify the shipownarsespect of the bail
bond of a ship’s Master who had been detained eynthritime authorities
in the circumstances of the present case. Indeedrding to the undisputed
evidence of the third-party interveners, there wassuch legal obligation
under the 1992 Convention and neither the shipasvner their insurers
had any legal responsibility in the matter of bailhether by custom,
practice or contractual arrangement.

7. While acknowledging this to be the case, thgpritg emphasise that
the very fact that payment was made by the shiposvmesurers “would
seem to confirm that the Spanish courts ... wengecb in finding —
implicitly — that a relationship existed between Hpplicant and the persons
who were to provide the security” (paragraph 9@hef judgment) and that
“in any event ... it was indeed the insurers of apglicant’'s employer, that
is, the London Steamship Owners’ Mutual Insuranaso&iation, which
paid the security” (paragraph 91). The fact tha #pplicant’s bail was
eventually posted by the insurers is, in our vielv|imited importance in
terms of Article 5 § 3 of the Convention. Of moigngficance is the fact
that, in setting bail, the national courts baseshbelves on what was, at
best, an unsupported assumption that the shipovaneheir insurers would
feel morally obliged to come to the applicant’scwes by posting bail rather
than allowing him to languish in detention on rechaMoreover, by the
time they did so, the applicant had already spa&ntdand a half months in
custody. This approach to the fixing of bail was, mo our view, consistent
with the responsibilities required of national dsuby that provision of the
Convention.
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8. As to the gravity of the offence of which thgphlcant was suspected,
we fully share the view of the majority as to th@wing and legitimate
concerns, in Europe and more broadly, in relatmertvironmental damage
and the increasing tendency to use the criminaldava means of enforcing
the environmental obligations imposed under intgéonal law. However,
even if, as the majority argue, these new realiti@ge to be taken into
account in interpreting the requirements of Arti6l&@ 3, the seriousness of
the offence of which a person is suspected canadihbé decisive factor
justifying the size of the bail; still less can thevity of the offence or of
the damage allegedly caused thereby, whether emagatal or otherwise,
justify the setting of bail at an exorbitant lewehich renders illusory the
applicant’s ability to secure his release from odgt Even accepting, as the
judgment asserts, that it was “hardly surprisifggttthe judicial authorities
should adjust the amount of the bail in line witle tevel of civil liability
incurred, “so as to ensure that the persons reggerjiad] no incentive to
evade justice and forfeit the security”, this was im our view compatible
with the requirements of Article 5 § 3, particujam a case where the legal
relationship of those persons had not even beemierd by the courts
themselves. Nor was it in our view consistent wifité principles governing
that provision to fix bail at a level far beyondetheach of an individual
accused by reference to the strength of the puhitcry over the damage
caused by the acts or omissions imputed to him.

9. The majority accept the view of the domestiurto that, in the
context of the present case, where large sums ofeynavere at stake, a
level of bail set solely by reference to the appiits assets would not have
been sufficient to ensure his attendance at tharngegaragraph 88). We
observe, however, that the applicant was prepacegut up bail of
EUR 60,000, a substantial sum for an individualtiie position of the
present applicant. Moreover, a striking featuréhef present case is that the
national courts do not appear to have taken accomnén setting and
upholding the bail, of the applicant’s personatemstances other than his
Greek nationality and his lack of ties to Spainef&his no reference to his
assets, the fact that the applicant was 67 yedrara of good character, the
fact that he was a citizen of another Member Siathe European Union or
his family circumstances, all of which had relevarto the risk that he
might abscond. Nor was any account apparently takehe penalty which
might be imposed on a person of the age of theiGgy| who was at least
unlikely to be subject to a custodial sentenceiddt and convicted of the
offences of which he was suspected. Of equal irapo# is the fact that no
consideration appears to have been given at treetbngombining bail with
other measures designed to secure the applicdtgigdance at trial, such as
those which were imposed when he was eventualiaseld (paragraph 21)
and when the applicant was subsequently allowedetorn to Greece
(paragraph 26).
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10. The majority conclude by stating that suffitiancount was taken by
the Spanish courts of the applicant’s personabsdn and that, in view of
the disastrous environmental and economic consegsaf the oil spill, the
courts were justified in taking into account the@asness of the offences in
question and the amount of the loss imputed taag@icant. We disagree.
In our view, the approach of the Spanish courtf&ing the applicant’s bail
was not compatible with the principles establistmgdthe Court under
Article 5 8§ 3 of the Convention, the fundamentatgmse of which is to
ensure that no one is arbitrarily deprived of Hosity.





