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[1] The defendant, Petro-Canada Inc. (“Petro-Canada”) seeks
an order under Supreme Court Rule 18A that the action
comenced by the plaintiff, Florence Low (“Low’ ), be dism ssed
as statute barred pursuant to s. 3(2) of the Limtation Act,

R S.B.C. 1996, c. 266 (the “Act”).

[2] Low alleges various causes of action against Petro-Canada
in contract, negligence, trespass, nuisance and breach of
statute, all arising out of the | eakage or spillage of
gasoline on conmercial property owned by her, part of which
had been | eased by Petro-Canada for use as a gas bar. A
different party operated a conveni ence store on another part

of the same property.

[3] The issues raised are as foll ows:

1) Does s. 3(2) of the Act apply? |Is the damage direct
as alleged by Petro-Canada so that a two year
[imtation period would apply, or indirect as
all eged by Low so that a six year limtation period
woul d apply?

2) Does the claimfor breach of |lease relating to a
failure to renmediate result in a six year limtation
period for breach of contract outside the anbit of

s. 3(2)?
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3) If s. 3(2)(a) applies, did Petro-Canada confirmthe
cause of action within two years before Low

commenced her action?

| f Petro-Canada confirnmed the cause of action, it will not be
strictly necessary to deal with the first tw questions.
Accordingly, I will start with the |ast question on the

assunption that the limtation period is only two years.

Backgr ound

[4] In 1985, Petro-Canada |eased part of the property froma
previ ous owner. The lease had an initial termof five years
and provided that Petro-Canada had an option to extend the
termfor five successive terns, each for a period of five
years. In 1986, Low purchased the property and took an
assignment of the |ease. Thereafter, Petro-Canada conti nued
to operate the gas bar and renewed the | ease at the end of the
first term On April 30 1996, the first renewal term nated.
At that tine, Petro-Canada did not seek to further renew and
gave up possession. Low eventually sold the property in

Sept enber 1998.

The cl ai ns
[5] Low filed the wit of summons and statenent of claimon

May 12 1999 setting forth clains against Petro-Canada for
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breach of contract, negligence, nuisance, and trespass

pursuant to the Waste Managenent Act, R S.B.C. 1996, c. 482.

Specifically, Low clainmed the foll ow ng:

(a)

(b)

(c)

(d)

(e)

()

(9)

(h)

(i)

Danages for |l oss of rental incone for the Lands
for the period of May 1, 1996 to Septenber 30,
1998 in the anobunt of $72,500;

Damages i n respect of property taxes, conmon
tax costs and other costs thrown away;

Damages for | oss of contribution to the
operating costs of the Site in the anount of
$19, 958. 60;

Danages for |oss of opportunity to negotiate a
favourabl e or reasonabl e | ease agreenent with
prospective | essees;

Danmages for |oss of use and enjoynent of the
Lands;

Danages for recovery of environnental
consultation fees in the anmount of $2,450. 30
and | egal fees in the amobunt of $19, 870.27 in
respect of investigations and the renediation
of the Lands;

A declaration that the Defendant is a
“responsi bl e person” under the Act for the

pur poses of any future proceedings in which
l[iability under the Act is in issue in respect
of the Lands;

An Order that the Defendant shall indemify the
Plaintiff in the event that she or any of her
successors, adm nistrators, executors, heirs,
agents or assigns are held |iable under the Act
for the renediation or the costs of remedi ating
t he Lands;

I nterest pursuant to the Court Order Interest
Act (British Col unbia); and
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(j) Costs.

[6] The central underlying allegation is set out in paragraph
9 of the statenent of claim There, Low alleges that Petro-
Canada, while in possession of the |ands pursuant to the

| ease, and as a result of its operations on the |ands:

caused, permtted, acquiesced in or contributed to

t he contam nation of the Lands by depositing

hydr ocar bons and ot her contam nants on the Lands.
The foregoing, according to the statenent of claim
constituted a breach of the ternms of the | ease that required

Petro-Canada to maintain and deliver up the |ands in good

condi ti on.

[7] As well, Low alleged that the |evel and quality of

contam nati on exceeded the applicable standards and
requirenents set out in the Waste Management Act thus
triggering an obligation upon Petro-Canada to renedi ate or pay
the costs of renediation. Section 27(1) of the Waste

Managenment Act reads:

(1) A person who is responsible for remediation at
a contam nated site is absolutely,
retroactively and jointly and severally |iable
to any person or governnent body for reasonably
incurred costs of renedi ation of the
contam nated site, whether incurred on or off
the contam nated site.
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Subsection 4 permts a person who incurs costs in carrying out
remedi ation to pursue recovery of those costs in an action or
proceedi ng. The WAaste Managenent Act was procl ai ned effective
April 1, 1997. Low clains, pursuant to s. 35 of the

Contam nated Sites Regulation B.C. Reg. 375/96 to the Waste
Managenment Act, for the costs of investigation, analysis and
remedi ation of the site, and related consultant fees that she

i ncurred.

The renedi ati on

[8] Petro-Canada does not admt causing the damage to the

| and but says that the gas bar was decommi ssioned and the
under ground storage tanks renoved by the early sumrer of 1996.
Accordingly, even if Petro-Canada did cause the damage, it
said that it could not have continued to do so after the

deconm ssi oni ng and conpl etion of the renediation.

[9] Petro-Canada al so undertook a renediation of the lands to
remove certain petrol eum hydrocarbons (the “contam nation”) in
the soils of the lands. It says that it did so in good faith
and without admtting any liability in respect of the

contanmi nation or the renediation to Low

[10] On the question of whether or not Petro-Canada acted

w thout admtting any liability, Low seeks to place certain
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correspondence in evidence. Petro-Canada opposes the

adm ssibility of the correspondence on the basis it contai ned
privileged comuni cations relating to settlenent. |If the
correspondence is adm ssible, Lowrelies on it to denonstrate

t hat Petro-Canada confirned the cause of acti on.

Privilege and confirmation

[11] Low relies on letters fromin-house counsel to Petro-
Canada dated June 18, 1997, June 19, 1998 and July 7, 1998 as
confirmati on of the cause of action within the two year period
i medi ately following termnation of the | ease. Both 1998

letters relate back to an earlier letter dated July 22, 1997

[12] Pursuant to s. 5 of the Limtation Act, if an action is
confirmed in witing before the expiration of the applicable
[imtation period, the limtation period begins fromthe tine
of the confirmation. Accordingly, even if the applicable
[imtation period is two years as Petro-Canada cont ended and,
for this purpose, | assune that it is, Low says that she
commenced her action within two years of June 18, 1997, or

alternatively, within two years of the later letters.

[ 13] Petro-Canada says that the letters are inadm ssible
pursuant to the M ddel kanp test for privileged conmunications
(see M ddel kamp v. Fraser Valley Real Estate Board (1992), 71

B.CLR (2d) 276 (C.A)) and, in any event, do not, whether
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t aken toget her or separately, constitute a confirmation of the

causes of action alleged.

[14] | propose to discuss first whether the correspondence
nmeets the objective test for confirmation of a cause of action
set out in Podovinikoff v. Mntgonery (1984), 58 B.C.L.R 204
(CA). If it does, I will then return to the question of
whet her the communi cations are privileged and, even if so,
whet her there is an exception to the exclusionary rule for the

pur pose of determ ning confirmation under s. 5.

[15] It is inportant to understand the context in which these
letters were witten before determ ning whether the test in

Podovi ni kof f was net.

[ 16] According to Low, follow ng July 1996, the parties
engaged in negotiation about the renediation of the lands. 1In
witten argunment, counsel for Low described the negotiations
and their result this way:

Petro- Canada had clearly accepted responsibility to

clean up the Site, and had, by virtue of the June

18, 199[7] letter to the Respondent, stated that it

was “premature [for the Respondent] to seek

rei nbursenent” because Petro-Canada had agreed to

cl ean up the contam nation and because the extent of

t he contam nati on was not known as at that date.

[17] The accuracy of this description is at issue. Low has a

son-in-law, Russell Tong. Commencing in 1995, Tong actively
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managed the property on her behalf. |In an affidavit sworn

Cct ober 14, 1999, he deposed to the follow ng facts.

[ 18] After Tong |learned of Petro-Canada s intention to
termnate the | ease, he made inquiries of a representative of
the B.C. Mnistry of Environnent, Lands and Parks (the “BC
MELP") respecting the clean-up requirements for the site. As
a result of those inquiries, Tong concl uded that Petro-Canada
was required to clean up the site to a residential rather than

comrerci al standard.

[ 19] Tong next retained a consultant to inspect the soi

i mredi ately foll owi ng the decomm ssioning of the site. He

al so forwarded a copy of an environnmental report obtained by
Petro-Canada to that consultant for review. On or about July

27, 1996, Tong advi sed Petro-Canada, in part, that:

(a) significant degradation of the |lands had taken
pl ace, prohibiting any form of residential
devel opnent ;

(b) the question of whether the contani nation was
present on adjacent properties had as yet not been

det er m ned.

[ 20] Petro-Canada responded to Tong advising that it believed

it had conplied with its obligation under the |ease.
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Dissatisfied with that response, Tong sought |egal advice on

behal f of Low.

[21] Follow ng the receipt of |egal advice, Tong advised
Petro- Canada by letter dated Cctober 29, 1996 that it had
failed to return the lands in good condition within thirty
days of the termnation of the |lease. After pointing out that
he had retained counsel and been nade “fully aware of our

| egal rights”, Tong threatened | egal proceedings unless his

concerns were satisfactorily addressed.

[22] Tong' s principal conplaints were that their environnental
consul tants had di scovered a further area of contam nation
under the store and that the |ands should have been renedi at ed
to the higher residential rather than commercial standard.
Thereafter, a series of neetings, discussions and
correspondence ensued between the parties or their
representatives throughout the winter, spring and sumer of

1997 and eventually, well into 1998.

[ 23] Sone, but not all of the ensuing correspondence was

bet ween the solicitors for Low and in-house counsel for Petro-
Canada. On at |east two occasions, once by letter dated
Novenber 18, 1996 and again by letter dated March 18, 1997,

Pet ro- Canada agreed to renediate the soil under the store to a
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residential |evel when the store was denoli shed for

redevel opnent .

[24] During nuch of the intervening period and extending into
May 1997, consultants for both sides were either engaged in
ongoi ng investigation to determ ne the extent of further
contam nation or reviews of such investigations. As a result
of this process, Tong s consultant becane concerned that

further renedi ati on woul d be required.

[ 25] Based on the foregoing, the solicitors for Low forwarded
a “wWthout prejudice” letter to the solicitors for Petro-
Canada on June 3, 1997 seeking an indemity for further
remedi ati on work that m ght be required by the BC MELP. The
solicitors al so requested that Petro-Canada rei nburse Low for
the costs incurred as a result of having to deal with site

cont ani nati on

[ 26] Petro- Canada responded on June 18, 1997 to the “w thout
prejudice” letter. Viewed objectively, Petro-Canada agreed
that it would be responsible for the cost of any further
remedi ati on ordered by the BC MELP pursuant to the Waste
Managenment Act. It also agreed to provide an indemity and

forwarded a draft form of consent and i ndemity.
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[ 27] The draft form authorized Petro-Canada to enter on the
property to “investigate whether there is any indication of
pet rol eum hydrocarbons and to conplete the work that nmay be
required as a result of this investigation.” 1t also provided
that Low “acknow edges that Petro-Canada’ s agreenent to
performthe [work is not an adm ssion of liability on the
part of Petro-Canada in respect of any claimthat [Low] may

make agai nst Petro- Canada.”

[28] In the letter, Petro-Canada went on to assert its
position that it believed it had conplied with its obligations
under the lease. After referring to their negative test
results follow ng the decomm ssioning of the site, Petro-

Canada said this about the alleged further contam nation:

The |iquid hydrocarbons discovered sone tinme |ater
in borehole 5 cane as a conplete surprise to Petro-
Canada, and it is as yet unclear whether this
contam nation is in fact related to the previous
Pet ro- Canada operations. W wish to reiterate at
this time that Petro-Canada has not accepted
liability for the existence of the hydrocarbon
contam nation in and around borehol e 5.

Pet r o- Canada went on to say:

[ T]he only significant remaining soils problem
appears to exist in the vicinity of borehole 5,
which is slightly above the commerci al standard, and
to reiterate, Petro-Canada has not accepted
liability for the condition of the property in that

i edi at e ar ea.
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Pet ro- Canada t hen agreed as a “show of good faith” and to
“clarify the source and delineate the extent” to excavate
around that area of contam nation and to “renove contam nated
soil in excess of residential standard, replacing it with

clean fill.”

[29] Later in the sane letter, Petro-Canada stated that it was
“not prepared at this tinme” to reinburse Low for professional
fees incurred. After referring expressly to the issues

surroundi ng the findings at borehole 5, Petro-Canada stat ed:

The conpany has however agreed to di spose of the

contam nated soil in the area, but at this point,

and in the absence of clear evidence linking this

contam nation to the Petro-Canada operations, it is

in our view premature to seek rei nmbursenent for

t hese anounts. [ Enphasi s added. ]
This provides the context for the passage relied upon by
counsel for Lowin his witten subm ssion set out earlier as a

confirmation of the cause of action.

[ 30] Counsel for Low also referred to two later letters dated
June 19 and July 7, 1998 respectively as evidencing further
confirmation of the cause of action. |In the forner, Petro-
Canada referred to an earlier agreenment evidenced by a letter

dated July 22, 1997 stating that it provided that "soils w |
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be renediated to the residential criteria.” The earlier

letter is also in evidence.

[31] More specifically, the letter of July 22, 1997 confirnmed
Pet ro- Canada' s undert aki ngs respecting renmedi ati on and st ated
that, as part of any redevel opnent of the site, Petro-Canada
woul d excavate, dispose of and replace soils that were above
the residential criteria. It is apparent fromthe surrounding
ci rcunst ances that the undertakings were provided as a form of
“confort letter” to give assurance to a prospective purchaser

of the property.

[32] The final letter dated July 7, 1998 confirnmed that Petro-
Canada woul d rei nburse Low for her expenses associated with
obtaining a certificate of conpliance under the Waste
Managenent Act. This had al so been agreed to in the confort

letter of July 22, 1997 referred to above.

[33] The letters of June and July 1997 were clearly prepared
within two years of the cause of action arising and the
letters in June and July 1998 were likely within the period as
wel |, assuming that the cause of action crystallized about

Cct ober 1996 when Tong sought | egal advice.

[34] A party who seeks to establish that the other party has

confirmed a cause of action within the nmeaning of s. 5 of the
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Limtation Act nust show that there has been both an

acknow edgenent of a cause of action and sone adm ssion of
ltability. In Canadian Pacific Railway Conpany v. Enderby
(2000), 74 B.C.L.R (3d) 346 (C. A ); 2000 BCCA 319, the issue
was whet her a cause of action had been confirnmed in witing
within the meaning of s. 5. The court found that the test

stated in Podovini koff v. Montgonery, supra, applied.

[ 35] I n Podovini koff, the court held at 209 that “what binds a
def endant and activates s. 5(2)(a)(i) is an acknow edgenent in
witing of a cause of action which admts sonme liability

t hereunder.” The objective test laid down in Podovinikoff is
whet her “a reasonabl e person receiving the letters and readi ng
them woul d take it that the insurer was going to settle the

respondent’s personal injury claini (at 210).

[36] Returning to Canadi an Pacific, the Chanbers judge found
that while the defendants’ agent had not expressly denied
l[tability, he had not indicated that he was accepting the
claimw thout reservation. Finch J.A refused to interfere

with that conclusion and stated, at para. 11

In my view, their content read in context fails to
neet the test laid down by this court in
Podovi ni koff, supra. | think that a reasonable
person reading these letters in the context of what
had passed between the parties would not concl ude
that the defendants had admtted any liability. One
m ght say that the letters acknow edged a cause of
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action in the plaintiff but that is not enough.

There nust in addition be an adm ssion of some

liability.
[37] In my view, those words are particularly apposite in the
case at bar to the first letter relied on. Wiile it may be
sai d that Petro-Canada acknow edged a cause of action on June

18, 1997, it, at no tine, admtted liability for the

addi ti onal cont am nati on.

[38] In her statenment of claim Low continues to assert that
Pet ro- Canada was required to renediate the property to the

hi gher residential standard and seeks to recover the | osses
and costs associated with their alleged failure to do so. The
reference in Podovini koff to “an adm ssion of some liability”
nmust be related to the clainms advanced. | amsatisfied that
Petro-Canada did not, by its letter of June 18, 1997 confirm

t he cause of action but that does not end the inquiry.

[39] In my view, the correspondence of July 22, 1997 and the
two further letters in 1998 contain sone adm ssions of
liability for renediation to a residential standard throughout
the entire property, as well as for the costs of renediation
and statutory conpliance. Accordingly, by these letters,
Petro- Canada confirned the cause of action. None of that

correspondence was stated to be “without prejudice” but it is
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nonet hel ess necessary to consider whether the letters are

i nadm ssi ble as privileged comuni cati ons.

[ 40] The question of whether settlenent negotiations are
privileged was dealt with in M ddel kanp v. Fraser Valley Real
Estate Board, supra. |In that case, an appeal froma decision
allowing the plaintiffs’ application for production of
docunents that had been exchanged on a wi thout prejudice basis
was all owed. MEachern C J.B.C. adopted Wgnore’'s four tests
as “the standard by which case-by-case privilege wll be
measured” (at 279) and cited the tests as found in the
McNaught on revision (1961), vol. 8, p. 257, para. 2285:
(1) The conmuni cations nmust originate in a
confidence that they will not be disclosed.
(2) This element of confidentiality nust be
essential to the full and satisfactory
mai nt enance of the relation between the
parties.
(3) The relation nmust be one which in the opinion
of the community ought to be sedul ously
fostered.
(4) The injury that would inure to the relation by
t he di scl osure of the conmunications nust be
greater than the benefit thereby gained for the
correct disposal of litigation.
McEachern C. J.B.C. went on to reason, at 281 to 282:
Consi dering the enornous scope of production which

is required by our al nost slavish adherence to the
Peruvi an GQuano principle [which supports conplete

2001 BCSC 251 (CanLll)



Low v. Petro-Canada Inc. Page 18

di scl osure of any material that m ght be rel evant],
t he questionabl e rel evance and val ue of docunents
prepared for the settlenment of disputes, and the
public interest, | find nmyself in agreenment with the
House of Lords that the public interest in the
settlenment of disputes generally requires “wthout
prej udi ce” docunments or communi cations created for,
or communi cated in the course of, settlenent
negotiations to be privileged. | would classify
this as a “*blanket’, prima facie, common |aw, or
‘class’” privilege because it arises fromsettl enment
negoti ati ons and protects the class of
comuni cati ons exchanged in the course of that

wor t hwhi | e endeavour.

[41] The Chief Justice then identified the necessary

exceptions to this general rule at 282:

An obvi ous exception would be where the parties to a
settl enent agree that evidence will be furnished in
connection with the litigation in which the
application is made. |In such cases, the public
interest in the proper disposition of litigation
assumes paranountcy and opposite parties are
entitled to know about any arrangenents which are
made about evidence. QO her exceptions could arise
out of such matters as fraud, or where production
may be required to neet a defence of |aches, want of
notice, passage of a limtation period or other
simlar matters which m ght displace the privilege.
As we did not have argunment on these matters |
prefer to say nothing further about them

[ Enphasi s added. ]

Clearly this decision, although not comrenting on the
ci rcunst ances where such an exception could be nade,
contenplates the adm ssibility of otherw se privil eged

conmuni cations where limtation periods and the proper

di sposition of litigation is at stake. Both earlier and
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subsequent appel | at e deci sions have found that even
communi cations that were marked “w thout prejudice” were
adm ssible for the purpose of neeting a defence respecting the

expiry of a limtation period.

[42] In Belanger v. G lbert (1984), 14 D.L.R (4'") 428
(B.C.C.A), the issue of whether a cause of action had been
confirmed within the neaning of s. 5 of the Act was raised
where the comunication was with respect to settlenent. As
here, the letter in question had not been narked “w t hout
prejudice,” but Macdonald J.A found that it would not have
assisted the appellant even if it had been since “[n]ot al
letters so marked are to be held inadm ssible” (at 429). He
then referred to the followi ng extract from Schetky v.
Cochrane, [1918] 1 WWR 821 as setting the test for
determ ning privil ege:

[Blefore the privilege arises two conditions must

exist, viz.: (a) a dispute or negotiation between

two or nore parties; and (b) in which terns are

offered....
Thi s suggests that even where conmuni cations are marked
“W t hout prejudice” or, as here, it is suggested that they
formpart of a chain of such comrunications, the
conmuni cations may still be adm ssible if they do not satisfy

the twin requirenents.
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[43] The letters that provide confirmation of the cause of
action here do not set out any offers nor are they part of an
exchange of offers and accordingly, are not privileged
conmuni cations. Further, there was no expectation of
confidentiality. Quite the opposite, Petro-Canada intended
that its letter of July 22, 1997 would be provided to a
prospective purchaser as a confort letter respecting its

“undertaki ngs” regardi ng renedi ati on.

[ 44] Lanbert J. A added to the reasons given by Macdonal d
J. A, suggesting, at 430:

[1]t is possible for a letter to be considered as a

“W t hout prejudice” letter and inadm ssible in

evidence in relation to its contents about the flow

of settlenment negotiations either on liability or

guantum but at the same tine for the sane letter to

be adm ssible in evidence for the exclusive purpose

of s. 5 of the Limtation Act.
It is not necessary for ne to rely on this extension to the
earlier reasoning in the case. | recognize that Taggart J.A.,
in a later decision, cast sone doubt on the correctness of the
assertion by M. Justice Lanbert. See Farrell v. Tisdale
(1987), 16 B.C.L.R (2d) 230 (C. A ) at 241. It remains to be
seen whether it was this that the Chief Justice had in mnd

when outlining the exceptions in Mddel kanp. Certainly if the

extensi on proposed by Lanbert J.A is correct, there can be no
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doubt that the letters in question are adm ssible for the
limted purpose of the s. 5 analysis even if | amwong on the

question of privilege.

[ 45] Havi ng found that Petro-Canada confirned the cause of
action within two years before Low commenced her action, the
application for summary dism ssal of the claimas statute
barred nust be dism ssed. Although it is not strictly
necessary to deal with the other issues set out at the

begi nning of my reasons, | will provide ny decision and

reasons with respect to themas well.

1) Does s. 3(2) of the Limtation Act apply? |s the damage
direct as alleged by Petro-Canada (two year limtation
period would apply) or indirect as alleged by Low (siXx
year limtation period would apply)?

[ 46] Low argued that the clains of nuisance and negli gence

shoul d be subject to s. 3(5) of the Act and a six year

[imtation period should apply since they do not fall into any

of the exceptions set out. It would be necessary to accept

that the damage to the property was indirect before I could
accept this position. Conversely, if the damage to the

property was direct as alleged by Petro-Canada, under s. 3(2)

of the Act, a two year limtation period would apply.

[47] Section 3(2) of the Act provides:
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(2) After the expiration of 2 years after the date
on which the right to do so arose a person may not
bring any of the follow ng actions:
(a) subject to subsection (4)(k) [causes of
action based on sexual m sconduct], for
damages in respect of injury to person or
property, including economc |oss arising
fromthe injury, whether based on
contract, tort or statutory duty;
(b) for trespass to property not included in
par agraph (a); ....
Section 3(5) of the Act provides:
Any other action not specifically provided for in
this Act or any other Act may not be brought after
the expiration of 6 years after the date on which
the right to do so arose.
Clainms or causes of action for, or inrelation to, “injury to
property” have been considered in a nunber of cases where the

requi renent that damage nmust be direct in order for s. 3(2) to

apply has been expl ai ned.

[48] In Flora Farnms Ltd. v. Galaxy Agri-Products International
Inc. (1998), 52 B.C.L.R (3d) 223 (B.C.S.C.), these clains or
causes of action were found to arise where direct damage is
caused by an identifiable external event. The plaintiff there
had contracted a party to provide a greenhouse. The roof of

t he greenhouse was danaged by a wi ndstorm and the plaintiff
sued the supplier. The supplier alleged that the danage

resulted fromthe negligence of the contractor and the
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plaintiff added the contractor as a defendant four years after
t he damage had occurred. The contractor applied to have the
action dism ssed as statute-barred and argued that the
plaintiff should not be able to circunvent s. 3(2) by

| aunching a claimin negligence.

[49] As in this case, the issue in Flora Farns was whet her the
damage to the property fell under s. 3(2) or s. 3(5) of the
Act. In considering whether s. 3(2) should apply, the Court
| ooked at the wording of the section and the policy behind it.
British Colunbia (Wrkers’ Conpensation Board) v. Thonpson
Berwi ck Pratt & Partners (1986), 24 B.C.L.R (2d) 157 at 162
(C.A) was considered and McLachlin J. A, as she then was, was
guoted at 227:
[p]olicy considerations support the concl usion that
“injury to property” refers to damage caused by an
identifiable external event. A short limtation
period of two years is appropriate where the claim
is based on an event which causes direct injury to
property. Such a short limtation period nmay not be
appropriate for a claimbased on defects in the
property which may not manifest thenselves clearly
for sone tinme, even though with the benefit of
hi ndsi ght one may be able to say that their onset
was reveal ed at an earlier date.
In the result, the court held that if s. 3(2) was “ever to

mean anything,” the matter under consideration there was an

“appropriate case for its application” (at 228).
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[ 50] The characterization of direct damage was consi dered by
the Suprenme Court of Canada in Ontario (Attorney-General) v.
Fatehi, [1984] 2 S.C. R 536. Damage in the formof an oi

spill was found to have resulted fromthe negligent actions of
t he respondent driver who was involved in an accident on a

hi ghway. A unani nous Court held that the spillage of gasoline
onto property constituted “direct damage” to the property
where “the appellant was required to expend its resources in
order to nmake whole its property which had been significantly

degraded by the actions of the respondent” (at 541).

[51] As in Fatehi, | find that the danage to Low s property is
direct in that she nust expend her resources to nmake the
property whol e because of the actions of Petro-Canada. Two

ot her deci sions support ny conclusion that direct damage can
result from| eakage or spillage over a period of tine: Letroy
v. Arnenian Apostolic Church of British Colunbia, [1989]

B.C.J. No. 1151 (QL.) (Co. C.) and Tobacca v. Island Ready

Mx Ltd. (1978), 8 B.C.L.R 86 (Co. Ct.).

[52] In Letroy, the plaintiffs clained for damages to their
house al | egedly caused by subsidence resulting fromthe
activities of their neighbours who were preparing a building

site in the adjacent property. Over the span of four to six
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nmonths, the building site was pre-loaded with eight to ten
feet of fill. The settlenent of the plaintiffs’ honme as a
result of the fill caused physical damage to the property. It
was held that the clai mwas properly founded in nuisance and
that the appropriate |[imtation period for a claimin nuisance

was two years under the Act.

[ 53] I n Tobacca, the defendant conpany operated a gravel pit
and ready-m x concrete business upstreamfromthe plaintiff’s
small farm The Court found that in discharging turbid water
into the watershed, danage was caused to the plaintiff’s
property in the formof a clogged watercourse and fl oodi ng.
This resulted fromthe depositing of significant quantities of
particul ate matter over the span of 17 years. The applicable

l[imtation was held to be two years.

[54] In commenting on the duration of the damage, MIlward Co.

Ct. J. said, at 89 to 90:

A “cause of action” by the plaintiff against the

def endant nust be held to have arisen in each

i nstance at the nonent any particular particle at
one tinme discharged by the defendant canme to rest in
t he channel on the plaintiff’s property. There is
no way in which that instance can be identified with
respect to any particular particle, even if such
particle could be positively traced to be shown to
have been di scharged by the defendant at its washing
site. It may be reasonably inferred, however, that
successi ve causes of action arose daily at greater
or | esser frequencies....
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Havi ng found that direct damage can result from | eakage or
spill age over a period of tinme, the appropriate limtation
period in the circunstances of this case is tw years.

2) Does the claimfor breach of |ease relating to a failure
to renediate result in a six year limtation period for
breach of contract outside the anbit of s. 3(2) of the
Act ?

[ 55] Low al so argued that the issue of clean-up of

contam nation is contractual as it arises pursuant to a

commerci al | ease agreenent which i nposes an obligation on a

tenant to return lands to a landlord in good repair and

condition. As such, it was submtted that a six-year

[imtation period should apply. Low relied on Houweling

Nurseries Ltd. v. Fisons Wstern Corp., [1985] B.C.J. No. 64

(QL.) (S.C), varied on other grounds (1988), 37 B.C L.R

(2d) 2 (C.A), leave to appeal to S.C.C. refused (1988), 89

N.R 398 (S.C.C.), as authority for the inposition of a six

year limtation period.

[56] In Houweling, the court was faced with a notion to anend
a statement of claimby adding a cause of action. The
original statenent of claimsounded only in negligence and
claimed that the defendant had provided the plaintiff’s plant
nursery with a soil mx too rich in fertility and thereby

caused the seedlings to die. The claim if anended, would
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expand into contract. The limtation under s. 3(1)(a) had
| apsed at the tine of the notion such that in order to all ow

t he amendnent, the six year limtation under s.3(4) would have

to apply.

[57] McKenzie J. cited the B.C. Court of Appeal in Spry and
Hawki ns v. Dwyer (1981), 27 B.C.L.R 235 at 236 where the
court approved the follow ng extract fromB.C. Hydro & Power
Aut hority v. Honto Internat. Ltd. (1980), 19 B.C.L.R 97 at

98-99, affirnmed 25 B.C L.R 181 (C. A ), at para. 5:

It is ny opinion that s. 3(1)(a) is nmeant to cover
personal injury clains and danage to property
arising primarily in tort but also, in sone
circunstances, from breach of contract and breach of
statutory duty. Actions arising from breach of
contract not involving physical injury or direct
damage, in nmy view, do not fit within this section.
A distinction may be that in breach of contract
damages can normally be anticipated in advance, or
at least at the tine of breach, but in cases of
ordinary tort resulting in physical injury or damage
to property the damage cannot be anticipated in
advance.

In considering this, MKenzie J. went on to allow the
amendnent finding that the damage sustai ned was indirect
damage that fell outside the anbit of a two-year limtation

period under the legislation. Accordingly, it is the finding

of indirect danage that was essential to the decision.
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[ 58] Havi ng al ready found that the danage to Low s property is
direct, this authority serves only to support the conclusion
that a two-year limtation period is applicable in the case at
bar. The language of s. 3(2)(a) shows clear |egislative
intent that a two year limtation period is to apply where
injury to property arises frombreach of contract. The
section has al so been applied to clainms brought in contract.
See Allen v. Babco Paint Limted (1982), 34 B.C.L.R 242

(S.C).

[59] In summary, | have found that as the injury to Low s
property is direct, a tw year |[imtation period is applicable
in the circunstances of this case. Petro-Canada confirmed the
cause of action within two years before Low commenced her
action. The application for summary dism ssal of the claimas

statute barred nust be di sm ssed.

"M D. Macaul ay, J."
The Honourable M. Justice M D. Macaul ay
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