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[1] THE COURT: The petitioner, Sarojini Swanmy, is the owner
of a blueberry farmlocated at 17669 40th Avenue in Surrey.
In her petition she makes application for the follow ng

orders:
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(a) An order pursuant to the Judicial Review Procedures
Act setting aside the decision of the Mnister, not
to make a determ nation, pursuant to Regul ations
12(1), (3), (5) and (6) of the Contam nated Sites
Regul ation, that the prinmary | and use of that
portion of contam nated site 5983, specifically
excluded fromthe certificate of conpliance issued

August 29, 2002, is not “agricultural.”

(b) A declaration that it is within the Mnister’s
jurisdiction and within the scope of the discretion
given to himin the Waste Managenent Act and
Contam nated Sites Regul ati on to make t hat

det erm nati on

[2] At the hearing of this petition, | was informed that no
deci si on has been nade by the Mnister in connection with the
portion of the contam nated site 5983 at issue because of the
failure of the petitioner to pay the requisite fees to seek

that determ nation

[3] Counsel for the petitioner subnmitted, in the

ci rcunst ances, he was sinply seeking the declaration set out
in the petition to the effect that the land in question could
under the Regul ati ons be designated as ot her than

agricultural.
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[4] Counsel for the respondent agreed with the petitioner
that this matter could proceed as an application for a

declaration in the absence of a determ nation by the Mnister.

[5] Having read the materials and reviewed the subm ssions by
counsel, | have concluded that the scope of this application
is somewhat |limted and it involves no nore than a

determ nati on whet her the provisions of the Waste Managenent
Act, R S.B.C. 1996, Chapter 482 (the “WVA"), and the
Consol i dated Sites Regulation, B.C. Reg. 375/96 (the “CSR’)
provi de a nmechanismin the circunstances of this case which
allow the Mnister to review the | and use applicable to the

l and in question.

[6] The circunmstances giving rise to this application are set

out in the petition, paragraphs 2 to 22, as foll ows:

2. A portion of the Petitioner's farmwas | ow
lying and prone to flooding. No crops had ever
been grown on that portion by the Petitioner
nor, to her know edge, any previous occupier of
t hose | ands.

3. In the spring of 1998, the Petitioner was
approached by one Sita Tham and one Ronal d
Bates with a proposal whereby those
respondents, who are owners of a nei ghbouring
property, and a conpany wholly owned by Sita
Tham woul d place sone fill on the low |ying
portions of the Petitioner's |and thereby
raising its height. The proposal was that the
Petitioner would pay only for the trucking as
the other parties had fill to dispose of, and
this woul d save them dunpi ng fees.
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Sita Tham and Ronal d Bates showed the
Petitioner a sanple of the fill and assured her
it would be suitable for placenent on her farm

The Petitioner reached an agreenment with Bates
and Tham and in August, 1998 those parties,

t hrough their wholly owned conpany Tham
Denolition Ltd., delivered approximtely five
hundred | oads of fill to the Petitioner's farm

The soil delivered turned out to be not
suitable for agriculture as it contained
construction debris and pol ycyclic aromatic
hydr ocarbons in concentrations above those
permtted for agricultural |ands by

Contam nated Sites Regul ati ons under the Waste
Managenent Act.

On Cctober 28, 1998, the Petitioner comenced
action nunber A982834 in the Suprene Court of
British Colunmbia naming Sita Tham Ronal d
Bates, Tham Denolition Ltd., G eat West Marine
Devel opnent Corp. and Joseph Lepur Construction
Ltd. as Defendants. The action sought, inter
alia, damages for breach of contract,
negl i gence, and an order for cost recovery
pursuant to ternms of the Waste Managenent Act.

On February 6, 2001, the Mnister of

Envi ronment Lands and Parks (later the Mnister
of Water, Land and Air Protection and referred
to hereinafter as "the Mnister") issued,
foll owi ng an inspection of the property and the
recei pt of experts reports, and at the request
of the Petitioner, a Determ nation that the
property was a Contam nated Site pursuant to

t he provisions of the Waste Managenent Act
(contam nated site # 5983).

The court action between the parties was

settl ed by an agreenent reached in or about
July, 2001 which was put into witing on August
29, 2001. Pursuant to the settlenent

agreenent, the Defendants would pay the sum of
$225,000.00 to the Petitioner. The paynent was
contingent upon the Petitioner obtaining a
Certificate of Conpliance fromthe M nister
indicating that the site had been renedi at ed.
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10.

11.

12.

13.

Pursuant to the settl enent agreenent, the

$225, 000. 00 was placed in trust with Al exander
Hol burn and Conpany pendi ng conpl eti on of the
remedi ati on and the issuance of the Certificate
of Conpli ance.

The solicitor who negotiated the settl enent
agreenent on behalf of the Petitioner, in order
to secure his legal fees, registered a nortgage
against the Petitioner's farm He al so
notified Al exander Hol burn & Conpany that he
clained a solicitor's lien on the settlenent
funds. As a result of foreclosure proceedi ngs
agai nst the property and the consequent need to
refinance, the Petitioner's son, Rajan Swany,
pai d $100, 000.00 to obtain a discharge of the
solicitor's nortgage and obtai ned an assi gnnent
of his claimof lien against the settlenent

f unds.

Due to various unexpected problens, including
but not limted to the requirenent fromthe
Department of Fisheries and Oceans that a

cul vert be constructed to allow access for
trucks to the property, over a ditch, the
Petitioner determ ned that she would not be
able to renove all the contam nated soil wthin
the tinme frane required by the settlenent
agreenent or within the budget allowed by the
funds payabl e pursuant to the settl enment
agreement .

As a result of the difficulty or inpossibility
of renoving all the contam nated soil, the
Petitioner through her environnental

consul tants, Mrrow Environnental Consultants
Ltd. (hereinafter "Morrow') proposed to the

M ni ster a solution pursuant to which she would
remove sone of the soil that was unfit for
agriculture fromthe property and use sone of
it to construct an el evated roadway down the
western border of her property. This was a
good solution for the Petitioner as she needed
road access down that side of the property and
needed a "bernm to protect her property from
wat er runoff from the nei ghbouring property.
That proposal woul d save her sone dunping and
trucking costs. Mrrow prepared and presented

2004 BCSC 221 (CanLll)



Swany V.

M ni ster of Water, Land and Air Protection Page 6

14.

15.

16.

17.

18.

19.

to the Mnistry a renediation plan reflecting
the proposal to build the el evated roadway on
the western border of the property.

Morrow i s on the Roster of Approved Experts as
publ i shed by the Mnister.

The M nister said he was satisfied with the
proposed sol ution, approved Mdrrow s

remedi ation plan and informed Mrrow and the
Petitioner that he would issue a Certificate of
Conmpl i ance upon conpl etion of the renediation
as proposed.

The Petitioner, acting under the advice and
direction of Morrow, did the work pursuant to
t he proposed renedi ation pl an.

Upon conpl etion of the renmediation, and after
presentation of a report by Mdrrrow, the

M nister issued a Certificate of Conpliance on
August 29, 2002.

The Certificate of Conpliance specifically

excl uded that portion of the lands al ong the
border of the property, which was to be used as
a road, and the Certificate contained the
notation that that portion of the property was
"not suitable for agriculture".

The Certificate of Conpliance was presented to
t he Al exander Hol burn & Conpany and a request
for paynment of the settlenment funds was nade.
Al exander Hol burn & Conpany on behal f of the
Def endants in the action refused to pay the
settl enent funds on the grounds that the
settlenment agreenent called for presentation of
the Certificate of Conpliance for the

"Contam nated Site" which was the whole farm
The Certificate of Conpliance issued excluded
t he roadway al ong the western border. The
exclusion of the land on the roadway, strictly
speaki ng, neant that the roadway was still a
"contam nated site." According to the

Def endants in the original action that exposed
themto sone possible future liability as
"responsi bl e persons” pursuant to the Waste
Managenent Act.
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20. The Petitioner discussed this difficulty with
the M nister whose officials initially
suggested that they could make a finding that
the "primary use" of the roadway was ot her than
"agricultural”. Since the soil on the roadway
was suitable for every purpose other than
agriculture, this would nean the roadway woul d
no |l onger be a "Contaminated Site". The
M ni ster suggested that in order to do this,

t hey woul d probably need to put a notation on
title indicating that the roadway was "not
suitable for agriculture".

21. The Mnister subsequently inforned the
Petitioner that he could not make the finding
regardi ng the non-agricultural use of the
roadway. Al though he said that for purposes of
fulfilling their nmandate to protect the public
and the environment, the solution was entirely
acceptabl e, he could not, on the advice of
counsel fromthe office of the Attorney
Ceneral, make the required determnation as to
the primary use of the |lands on the roadway.

22. The Petitioner incurred considerable debts to
Morrow and to ot her consultants, engineers and
contractors in noving the earth and conpl eting
the renedi ati on. None have been pai d.

[7] It is the petitioner’s position that under the provisions
of the WWA and the CSR the Mnister, acting through the
manager, has discretion to distinguish that portion of the
petitioner’s property presently conprising the bermroadway
fromthe rest of the contam nated site according to the
primary use of the berniroadway, not the rest of the site. In
particular, the petitioner submtted that the conversion of

that portion of the site changed its use and subjected it to a
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different environnental standard, which would avoid its

designation as a contam nated site.

[8 It is the respondent’s position that neither the WVA nor
the CSR give the manager the jurisdiction or discretion to
apply different environnental standards to different parts of
the sane contam nated site, and, hence, in the present case,

t he berm roadway cannot be treated discretely fromthe rest of
the site for purposes of determ ning what standards govern its

status or renedi ati on.

[9] A manager is defined in s. 1 of the WWA as foll ows:

"Manager" neans a person enployed by the governnent
and designated in witing by the mnister as a

regi onal waste manager or as an acting, assistant or
deputy regi onal waste manager.

[ 10] Contam nated site is defined in s. 26.1 of the WWA as

foll ows:

“Contam nated site” nmeans an area of land in which
the soil or any groundwater |ying beneath it, or the
wat er or the underlying sedi nent, contains

(a) a special waste, or

(b) another prescribed substance in quantities or
concentrations exceeding prescribed criteria,
standards or conditions.
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[11] The authority of a nmanager with respect to the
determ nation of contamnated sites is set forth in s. 26.4 of
the WWMA. The portions of that section relevant to this

application read as foll ows:

26.4(1) A manager may determ ne whether a site is
a contamnated site and, if the site is a
contam nated site, the manager may
det erm ne the boundaries of the
contam nated site.

(2) Subj ect to subsection (3), in determ ning
whet her a site is a contam nated site, a
manager nust do all of the foll ow ng:

(a) make a prelimnary determ nation of
whet her or not a site is a
contam nated site, on the basis of a
site profile, a prelimnary site
investigation, a detailed site
i nvestigation or other avail able
i nformation;

(d) nmake a final determ nation of whether
or not a site is a contam nated
site....

(3) A manager, on request by any person, my
di spense with the procedures set out in
subsection (2)(a) to (c) and nmake a fina
determ nation that a site is a
contanm nated site if the person

(a) provides reasonably sufficient
information to determ ne that the
site is a contam nated site, and

(b) agrees to be a responsible person for
t he contam nated site.
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(4) The |l ack of a determ nation under
subsection (2) or (3) does not nean that a
site is not a contam nated site.

[ 12] The authority of a nanager with respect to the issuance
of renmediation orders is set out ins. 27.1. O relevance to
this application is 27.1(1) and (2)(a), (b) and (c), and

27.1(10). Those sections read as foll ows:

27.1(1) A manager may issue a renediation order to
any responsi bl e person.

(2) A renedi ation order may require a person
referred to in subsection (1) to do all or
any of the follow ng:

(a) undertake renediation

(b) <contribute, in cash or in kind,
t owar ds anot her person who has
reasonably incurred costs of
remedi ati on;

(c) give security in an anmount and form
whi ch can include real and personal

property, subject to conditions the
manager specifies.

27.1(10) A nmanager may anend or cancel a
remedi ati on order.

[ 13] The manager’s authority with respect to the issuance of a
certificate of conpliance for renediation of a contam nated
site is set out ins. 27.6. The particular subsections

relevant to this application read as foll ows:

27.6(2) A manager, in accordance with the
regul ations, may issue a certificate of
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27.6(6)

conpliance with respect to renedi ati on of
a contam nated site if

(a) the contam nated site has been
remedi ated in accordance wth

(1) prescri bed nuneri cal
st andar ds,
(i) any orders under this Act,

(iii1) any renediation plan approved
by the manager, and

(1v) any requirenments inposed by
t he manager, and...

A manager mmy issue an approval in
principle, a certificate of conpliance or
a conditional certificate of conpliance
for a part of a contam nated site.

[14] Different standards are applicable to determ ne whether

or not a site is contam nated according to the | and use of the

site in question. The relevant portions of ss. 11 and 12 of

the CSR in connection with the determ nation of those

standards read as foll ows:

11(1)

Subj ect to section 12 and subsections (2),
(3) and (4) of this section, the
definition of "contam nated site" in
section 26(1) of the Act, for the purposes
of paragraph (b) of that definition, neans
a site at which

(a) the land use is agricultural,
commercial, industrial, urban park or
residential, and the concentration of
any substance in the soil at the site
is greater than or equal to
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(2)

12(1)

(i) the applicable generic nunerical
soil standard, or

(1i) the | owest value of the
applicable matri x nunerical soi
st andar ds,

(b) the surface water or groundwater
which is located on the site, or
flows fromthe site, is used, or has
a reasonabl e probability of being
used, for aquatic life, irrigation,

I ivestock or drinking water use, and
t he concentration of any substance in
the surface water or groundwater is
greater than or equal to the
concentration of that substance
specified for that use in Schedul e 6,

(c) the concentration of any substance
not specified in Schedule 4, 5 or 6
in soil, surface water or groundwater
is greater than or equal to the
concentration established in a
standard for that substance and use
by the director, or

(d) the concentration of any substance in
sediment is greater than or equal to
the concentration established in a
criterion or standard for that
subst ance by the director.

A site is not a contamnated site with
respect to a substance if the
concentration of the substance in soil,
surface water or groundwater at the site
does not exceed the applicable site-
speci fic nunerical standard.

For the purpose of using the standards in
this regulation, the [ and use which
applies, at any given tinme, to a
particular site or part of a site is the
use which is the primary use at the
surface of the site.
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(3) Subj ect to subsection (6), a nanager nay
specify the applicable primary | and use
under subsection (1) fromthe foll ow ng:
(a) agricultural |and use;
(b) commercial |and use;
(c) industrial |and use;
(d) urban park | and use;
(e) residential |and use.
(5) In specifying the primary | and use or

wat er uses under subsections (3) and (4),
a manager nust take into account current
and reasonabl e potential future | and and
wat er uses based on the follow ng factors:

(a) current and proposed zoning for the
site;

(b) land use and planning policies of the
government or the municipality or
nmuni ci palities in which the site and
adj acent sites are situated,;

(c) current site activities;
(d) proposed site activities;

(e) current and proposed uses for surface
wat er and groundwater on the site;

(f) ~current and proposed | and use, and
surface water and groundwater uses of
adj acent sites;

(g) current nearby uses of other surface
wat er and groundwat er;

e potential for surface water an
h) th tential f f t d
groundwat er to cause pol |l ution;

(1) other factors that a manager
consi ders appropriate in the
ci rcumst ances.
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(6) If the current or anticipated future use
of a site is not enconpassed wthin any of
the | and uses specified in subsection (3),
the land use that applies to the site nust
be chosen fromthe |and uses in subsection
(3) based on the historical activities at
the site.

[ 15] The definitions of the various |and uses set out in

s. 11(1) are set out ins. 1 of the CSR as foll ows:

“Agricultural |and use” nmeans the use of |and for
the primary purpose of producing agricul tural
products for human or ani mal consunption including,
without limtation, livestock raising operations,
cropl ands, orchards, pastures, greenhouses, plant
nurseries and farns.

“Commercial |and use” neans the use of land for the
primary purpose of buying, selling or trading of
mer chandi se or services including, wthout
limtation, shopping malls, office conpl exes,
restaurants, hotels, notels, grocery stores,

aut onobi |l e service stations, petroleumdistribution
operations, dry cleaning operations, rmunicipal
yards, warehouses, |aw courts, nuseuns, churches,
gol f courses, governnment offices, air and sea
termnals, bus and railway stations, and storage
associ ated with these uses.

“I'ndustrial |and use” nmeans the use of |land for the
primary purpose of conducting industri al

manuf acturi ng and assenbling processes and their
ancillary uses including, without limtation,
factories, nmetal foundries, wood treatnent
facilities, mnes, refineries, hydroelectric dans,
nmetal snelters, autonotive assenbly plants, rail car
or | oconptive nmaintenance facilities, railyards,
non-retail breweries and bakeries, roads and

hi ghways, wast ewater and sewage treatnent plants,

el ectrical transforner stations and sal vage yards.

“Residential | and use” means the use of |land for the
pri mary purpose of
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(a) a residence by persons on a pernanent,
tenporary or seasonal basis, including, wthout
limtation, single famly dwellings, cabins,
apartnents, condom niuns or townhouses, or

(b) institutional facilities, including, wthout
limtation, schools, hospitals, daycare
operations, prisons, correctional centres and
comunity centres.

“Urban park | and use" neans the use of urban |and
for the primary purpose of outdoor recreation
including, without limtation, nunicipal parks,
fairgrounds, sports fields, rifle ranges, captive
wildlife parks, biking and hiking areas, comunity
beaches and picnic areas, but does not nean

wi | dl ands such as ecol ogi cal reserves, national or
provi ncial parks, protected wetlands or woodl ands,
native forests, tundra and al pi ne neadows.

[ 16] I n approaching the question raised by this application of
the extent and nature of the manager’s jurisdiction and
discretion, it is inportant to have regard for the judgnment of
| acobucci J. in ExpressVu Limted Partnership v. Rex (2002),

212 D.L.R (4th) at page 19:

In El mer Driedger's definitive formulation, found at
p. 87 of his Construction of Statutes (2nd ed.
1983) :

Today there is only one principle or approach,
nanmely, [that] the words of an Act are to be
read in their entire context and in their
grammati cal and ordi nary sense harnoni ously
with the schene of the Act, the object of the
Act, and the intention of Parlianment.

Dri edger's nodern approach has been repeatedly cited
by this Court as the preferred approach to statutory
interpretation across a wide range of interpretive
settings.
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[17] In the case of the WWA and CSR, the purposes have been
held to be “the prevention of pollution and the identification
and renedi ation of contam nated sites.” See Beazer East Inc.
v. British Colunbia (Environnmental Appeal Board), [2000]

B.C.J. No. 2358.

[ 18] Insofar as the schene of the WMA and CSR i s concerned, it

is addressed in the respondent’s witten argunent:

(6) Briefly, the schene of the WWA and the CSR can
be summari zed as foll ows. If asiteis a

contam nated site, as defined by the |egislation,
then it may require renediation. See Wrkshop
Hol di ngs Ltd. v. CAE Machinery Ltd., 2003 BCCA 56,
[2003] B.C.J. No. 165 (“Wrkshop”); Seabri ght

Hol dings Ltd. v. Inperial G| Ltd., 2003 BCCA 57
(“Seabright”).

(7) There are several ways in which renediation can
be effected: independent renediation (s. 28, WH);
remedi ati on order by the Manager (s. 27.1, WW); or
voluntary renmedi ation (s. 27.4, WA).

(8) Section 27(4) of the WVA creates a statutory
cause of action which authorizes any person who
incurs costs in carrying out renediation at a
contam nated site to pursue an action for the
‘reasonably incurred cots of renediation’” froma
responsi bl e person (“Cost Recovery Proceedings”).
The Cost Recovery Proceedings are an inportant part
of the legislative schene. |In fact, what judicial
interpretation exists of the contam nated site
provi sions of the WWMA and CSR has | argely been the
result of litigation related to Cost Recovery

Pr oceedi ngs.

(9) Sections 26.5 and .26.6 of the WWA (and

provi sions of the CSR) broadly defines who is a
‘responsi bl e person’ and thus, who is liable for the
costs of renediation. Responsible persons can

i ncl ude past and present owners and operators of a
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site and producers and transporters of a substance
that caused or contributed to contam nati on.

(10) Once a site has been renedi ated, the Manager
may issue either a Certificate of Conpliance (s.
27.6(2), W) or a Conditional Certificate of
Compliance (s. 27.6(3), WWA). In the present matter
a Certificate of Conpliance has been issued.

(11) Once a Certificate of Conpliance has been
issued, if future owners or operators seek to change
the use of the site and such a change in use wl|l
require further renediation, such owners and
operators are not able to pursue Cost Recovery
Proceedi ngs agai nst the person who obtai ned the
Certificate of Conpliance (s. 26.6(1)(1), WHA).

[19] Insofar as the factual foundation for this application is
concerned, the respondent pointed out that the applicant
applied for a final determ nation, pursuant to s. 26.4(3),

that the property was used for agricultural purposes and was a
contam nated site within the meaning of the WVMA in order to

pursue cost recovery proceedi ngs.

[ 20] The property applied for and designated as a contani nat ed
site, based on its use as an agricultural site, was the entire
parcel described as Lot 4, PL 33680, Section 32, Township 7,

New Westmi nster Plan, PID 606-949-878.

[ 21] When the certificate of conpliance was issued in August
of 2002, the soils on the berniroadway exceeded the standards
for agricultural |and use. The soils on the remai nder of the

site did not exceed the agricultural |and use standards.
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[ 22] Since the issuance of the certificate of conpliance,

whi ch excl uded the berm roadway (and the refusal of the
defendants in the related action to pay the settlenent funds),
the petitioner has sought a determ nation fromthe manager

t hat the roadway/ berm was not a contam nated site on the basis

that its use was non-agricul tural

[23] It is the respondent’s position that the manager |acks
jurisdiction under the legislation and regul ations to issue a
certificate of conpliance for a site which was not
cont am nat ed, or which was contan nated and has not been

renedi at ed.

[ 24] The respondent further submts that the manager does not
have the jurisdiction to nake a determ nation that a site is
not a contamnated site. |In particular, it is the
respondent’s position that s. 12 of the CSR governs the

di scretion of a manager in specifying the | and uses applicable
to a site or part of a site and, hence, sets the standards by
which the status of the site or part of a site is to be

det er m ned.

[ 25] The respondent says that s. 12(1) contenplates that the
| and use of each part of the site is to be determ ned by the

primary |land use at the surface of the site as a whole.
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[ 26] The respondent further submts that in the present case

t he roadway/ bermrenmains in agricultural use because “the WA
does not contenplate the use of a nunber of different
standards within the sane site.” It is the respondent’s

submi ssion that to interpret the |legislation or regul ations

ot herwi se woul d underm ne the purposes of the WVA because it
woul d permt a renediation of property by allow ng

contam nated material to be stockpiled in one area of the site
with a request that this stockpile be treated differently from
the rest of the site with the risk that the stockpile may

recontam nate the rest of the property.

[27] | agree with the respondent’s subm ssions that s. 12(1)
does not contenplate the existence of nore than one |and use

in one site.

[ 28] Although s. 12(1) refers to the | and use which applies to
“part of the site” in determ ning the applicable standard, it
is clear on a reading of the whole of that section that the
applicable land use is determned by the “primary use at the
surface of the site.” It is not the primary use of the
surface of the site, “or part of a site,” that determ nes the
applicabl e I and use and, hence, so long as the roadway/bermis

treated as part of the contam nated site 5983, it is subject
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to the standards applicable to the primary | and use of that

site as a whole, which, in this case, is agricultural.

[29] | do not, however, agree with the respondent’s
subm ssions that the manager has no jurisdiction to determ ne

that a site is not a contam nated site.

[30] Section 26.4(2)(a) and (2)(d) within the schene
established by the WWA clearly contenplate two steps which
enpower a nmanager to determ ne “whether or not [underlining

added] a site is a contam nated site.”

[31] In connection with the issue of whether there is a wde
di scretion for a manager to consider what constitutes a
potential contam nated site, | conclude that there is. Wile
the term®“site” is not itself defined by the statute or by
regul ations, the definition of a contam nated site in Part 4
of the WWA refers sinply to “an area of |and” w thout

reference to any boundaries, |egal or otherw se.

[32] In nmy view, given the purposes of the Act and its schene,
whi ch invol ves, anong ot her things, distinguishing between
areas of land according to |and use, it would be inconsistent
wi th the purposes and schene of the Act and the definition of
the term“contam nated site” to preclude a nanager from

finding nore than one land use within a | egal parcel of I|and.
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[33] | conclude, therefore, that it is open to the petitioner
to make application to the manager under s. 26.4 to determ ne
whet her or not the area of l|land conprising the berniroadway is
contamnated. In nmy view, to interpret the statute and
regulations in that manner is consistent with the approach
approved by lacobucci J. in ExpressVu Limted Partnership v.

Rex, supra.

[34] If two distinct areas of one |egal parcel of |and were
legitimately devoted to different | and uses engagi ng different
standards of contam nation, it would not further the objects
of the Act or fit within the intention of the legislature to
treat them as one solely because they fall within the sane

| egal description or had previously been regarded as one area

of land under the terns of the |egislation.

[ 35] Conversely, it would not further the objects of the Act
nor fit wwthin the intention of the legislature to require the
manager to determ ne discrete |land uses within an area of |and
which is identifiable according to a primary use. To do so
woul d underm ne the effective and efficient pursuit of the

pur poses of the Act.

[ 36] Whether the area conprising the bermroadway properly
falls within the area conprising contam nated site 5983 with a

primary agricultural |land use, or whether it is determned to
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be a separate area of |and subject to a separate primary | and
use, depends on the manager’s determnation in light of the
factors set out ins. 12(2), (3) and (6) of the CSR and, of

course, the land use definitions in s. 1.

[37] The final issues raised by this application are: First,
whet her the definition of industrial |and use, which includes
“roads and hi ghways,” coul d enconpass the roadway/ bermin
guestion; and, second, whether the manager has discretion to
find a non-agricultural use of an area of |and notw t hstandi ng

that it may not fall into any other category of |and use.

[38] As far as the first question is concerned, it turns on
whet her, when read in context and in their granmatical and
ordinary sense, the term*“roads and hi ghways” nust be
construed as an industrial |and use only when ancillary to
“the use of the land for the primary purpose of conducting

i ndustrial manufacturing and assenbling processes” or whet her
in their own right they can be capable of such a

characterizati on.

[39] As | read the definition, the uses which are expressly
i ncluded, “factories, nmetal foundries, wood treatnent

[plants],” et cetera, cannot be construed as identifying only
uses ancillary to the principal processes contenpl ated as

contended by the respondent.
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[40] It seens to nme that the express inclusion of “roads and
hi ghways, wastewater and sewage treatnent plants, electrica
transforner stations and sal vage yards” reflects a |legislative
intent to identify those specific uses as industrial for the
pur poses of determ ning the applicable environnental standard,
even though they may not fit precisely within the definition
of “industrial manufacturing or assenbling processes and their

ancillary uses.”

[41] | do not read the included uses as being ancillary uses.
Rather, | read the definition of “industrial |and use” as
contenplating all the included uses (and any other natching
use) and any uses ancillary to those specific uses. That
“roads and hi ghways” does not fit readily into the definition
of “industrial manufacturing or assenbling processes” is not

determ nati ve.

[42] In the definition of “comrercial |land use,” which is
defined as “the use of land for the primary purpose of buying,

selling or trading of merchandi se or services,” |law courts,

museuns and churches are incl uded.

[43] It seens to ne the context of the Act and regul ati ons as
a whole favours this interpretation, as, if roads and hi ghways
were only to be included where they were ancillary to

i ndustrial manufacturing and assenbling processes, there would
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be no particular land use to determ ne an environnental

standard for many roads and hi ghways.

[44] Thus, | conclude a manager is not foreclosed fromfinding

t he roadway/ bermto be an industrial |and use.

[45] As to the final issue, whether a manager has a discretion
to find a non-agricultural |and use, notw thstanding that it
may not fall into any other category of |and use, although
aminclined to the view that a manager nust find an applicable
| and use to establish an applicable environnental standard,
regard that issue as too hypothetical to address in this case
as there are potential |and uses for the manager to consi der

in connection with this application. Thank you.

[46] MR CLARK: Costs, My Lord, for the petitioner.

[47] THE COURT: Any submi ssion on costs?

[ 48] COUNSEL: We’'re not seeking any costs, My Lord.

[49] THE COURT: Al right. Costs wll go, then.

[ 50] COUNSEL: My Lord?

[51] THE COURT: Yes?

[52] COUNSEL: | think there m ght have been divided success

on the application on the issues. So --
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[ 53] THE COURT: Well, the success is not -- you are right.
There is sone divided success. | guess the issue is whether
at the end of the day the application by the petitioner can
proceed. | think that is the case, and | think on that
footing I would order costs to the petitioner here. Thank

you.

[ 54] COUNSEL: Thank you, My Lord.

[65] THE COURT: Al right. W wll adjourn.

“A.F. Cullen, J.”
The Honourable M. Justice A F. Cullen
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