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Reasons for Judgnment of the Honourabl e Madam Justice Newbury:

[1] On April 1, 1997, Part 4 of the Waste Managenent Act,

R S.B.C. 1996, c. 482, was proclainmed in force, alnost four
years after it had been enacted by the Legislature. 1In
general ternms, Part 4 was obviously intended to strengthen and
extend al ready existing provisions in the Act ainmed at

i npl enmenting the principle of 'polluter-pay' —the notion that
a person who has contam nated or contributed to the

contami nation of real property should bear the costs of

renedyi ng such contam nation

[2] Part 4 requires that anyone seeking the subdivision or
rezoning of land that is or was used for industrial or
commercial activity, prepare and file a "site profile” with
the authority specified in the Act. The profile may lead to
the ordering of a site investigation the purpose of which is
to determ ne whether the site is contam nated. Division 3 of
Part 4, headed "Liability" and attached as Appendix A to these
Reasons, provides for the "renediation” of a contam nated site
by the "responsible persons”. This is a key phrase defined in
s. 26.5 of the Act. It includes both current and previous
"owners" and "operators" of the site, as well as present and

past transporters of contam nating substances, and even
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certain secured creditors. Responsible persons are subject to
two mai n consequences under Part 4: first, under s. 27.1, a
manager appoi nted under the Act may issue a renedi ati on order
to any responsi bl e person, requiring that he or she undertake
the renedi ati on of contam nated property or contribute "in
cash or kind" to a person who has incurred renedi ati on costs.
Second, s. 27 provides that a person who is responsible for
remedi ation is "absolutely, retroactively, jointly and
severally liable" to any person or governnental body for

reasonably incurred renedi ati on costs.

[3] The central question posed by this appeal is whether B.C
Hydro and Power Authority ("B.C Hydro") nay be nade the

subj ect of a renediation order under s. 27.1 not by reason of
its own acts or conduct, but by reason of the acts of B.C.

El ectric Corporation ("B.C. Electric") in and about a site in
Vancouver between 1920 and 1957. B.C Electric is no |onger
in existence: it amal gamated with two other corporations in
1965 to formB.C. Hydro, following which it was "declared to
be di ssol ved" by special statute. Can B.C. Hydro be fixed now
with the '"responsibility' under the Waste Managenent Act that

B.C. Electric would attract if it still existed?
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[4] The answer to this question involves two avenues of
inquiry. First, it is argued that by virtue of the

amal gamation, B.C. Electric continues to exist in sone sense
in the amal gamat ed corporation such that B.C. Hydro is subject
to all the obligations of B.C. Electric, including even those
arising under legislation enacted in 1997. B.C Hydro argues,
on the other hand, that given the unusual circunstances and
ternms of its amalgamation, it is subject only to those
obligations of B.C. Electric that existed "inmedi ately before
t he amal gamati on" — words that appear in both the amal gamati on
agreenent and an Order—in-Council approving it. |If B.C
Hydro's argunent is correct, then the second question is

whet her all or part of the Waste Managenent Act operates
retroactively such that B.C. Electric may now be said to have
been a responsi bl e person with renedi ati on obligations as of

the time inmmedi ately before its amal gamati on

[5] This court is the third |evel of review of a decision of
a manager under the Waste Managenent Act to the effect that
B.C. Hydro could not be naned as a "responsi bl e person" by
reason of the activities of B.C. Electric involving the site
in question. At the first level of review, the Environnental
Appeal Board held that the manager had erred and that B.C

Hydro could, by virtue of B.C. Electric's earlier conduct, be
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named in a renedi ati on order under s. 27.1. This determ na-
tion was upheld on appeal to the British Col unbi a Suprene

Court, fromwhich decision the present appeal is taken.

[6] As will be seen below, | amof the view that the court
bel ow and the Board erred in concluding that the amal gamati on
agreenent between the predecessor corporations of B.C Hydro
did not have the effect of |limting the liabilities and

obl i gati ons assuned by the anal gamated corporation to those
exi sting i mediately prior to the amal gamation. Al though the
i ssue was not addressed by counsel, | conclude in the
alternative that as a result of its amal ganati on and

di ssolution in 1965, B.C. Electric cannot now be said to be a
"person” and therefore cannot be said to be a previous or
current "operator” or "owner" as those terns are defined in
the Act. Further, |ike the nanager under the Act, | concl ude
that Part 4 does not operate retroactively to attach
renmedi ati on obligations to B.C. Electric as of the tine

i medi ately before its amal ganati on on August 20, 1965.

Accordingly, | would allow the appeal.

THE SITE

[7] In the early years of the 20th century, the property now

known as 9250 Oak Street in Vancouver was the site of a plant
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that manufactured roofing materials. Wo exactly owned and
operated the manufacturing facility at what tinmes is not clear
fromthe materials before us; but it would appear that one or
nore predecessors of the respondent General Chem cal Canada
Ltd. ("GCC') did so, and that beginning in or about 1920, one
of those predecessors, referred to as "Barrett”, entered into
an agreenment with B.C. Electric (until 1946, known as B.C.

El ectric Power and Gas Conpany) under which the |atter
supplied coal tar to the site fromits gas plant in Vancouver
(In addition, B.C. Electric Railway Conpany, whose operations
were eventually merged into those of B.C. Electric, operated a
rai l way spur constructed in 1919 under an agreenent with CPR
whi ch was used for transporting coal tar to and fromthe Qak
Street site, but this fact was not devel oped by counsel). It
appears the arrangenents between Barrett and B.C. Electric
conti nued until approxi mtely August 1957, when GCC began to
use oil -based asphalt rather than coal tar inits

manuf act uri ng process.

[8 In Cctober 1966, the Cak Street property was acquired by
Canadi an Gypsum Conpany (now called "CGC Inc."), which
operated the business until it sold to 3 obe Wst Products
Inc. ("d obe West") in 1980. The respondent M. Lawson, a

resident of Ontario, has been identified as a fornmer director
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and officer of the 'd obe West' conpanies. d obe West's
parent, G obe Asphalt Products Ltd., underwent sone corporate
reincarnations but its ultimte parent conpany, GN Industries
Inc., ceased carrying on business in 1991 and was wound up.

In 1986, d obe West ceased nanufacturing asphalt-based
products on the site and sold the property to the North Fraser
Har bour Conmi ssion. The Conmi ssion now uses the site for

storage and vehicl e parking.

[9] On May 20, 1998, the Deputy Director of Waste Managenent,
acting as a "manager" under the Waste Managenent Act, found
that the site had been polluted by "serious, extensive and
highly coal tar-related contam nation" and that the property
and others it had in turn contam nated, including the Fraser
Ri ver, were "anong the nost severely contam nated sites in
British Colunmbia."” The nmanager found that GCC, CGC, GN

I ndustries Ltd., North Fraser Harbour Comm ssion, Her Myjesty
the Queen in Right of the Province as represented by B.C
Lands, and M. Lawson were "responsi bl e persons” as defined in
the Act. The named parties took various appeals to the order,
and GCC and CGC applied to have B.C. Hydro al so naned as a

responsi ble party in the order.
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B.C. ELECTRIC AND B. C. HYDRO

[10] The fanous (or perhaps infanous) history of the

provi nci al governnment's attenpt in 1961 to obtain control of
the generation and sale of electricity in British Colunbia is
per haps not well-known to many born since then, but at the
time it created a huge political controversy, as well as one
of the longest trials in the (then) history of the Suprene
Court of British Colunbia. The legislature of the day passed
three statutes in 1961 —the Power Devel opnent Act, 1961, (2nd
Session), c. 4, the Power Devel opnment Act, 1961 Anendnent Act,
1962, c. 50, and the British Col unbia Hydro Power and

Aut hority Act, 1962, c. 8 —which purported to expropriate al
the shares of B.C. Electric (then a wholly-owned subsidiary of
British Col unbi a Power Corporation Ltd.) and to amal ganate it
with British Colunbia Power Comr ssion into a corporation to
be known as B.C. Hydro and Power Authority. The |egislation
purported to cancel all the obligations of B.C. Electric under
any agreenent, deed or trust or otherwise to allot or issue
shares in its capital stock, thus inpinging upon the terns of
a private trust agreenent between B.C. Power and B.C. Electric
provi ding for the conversion of debentures of B.C. Electric
into shares of B.C. Power Corporation. The |egislation also

purported to limt the access of the latter conpany to the
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courts to dispute the conmpul sory acquisition of the B.C

El ectric shares.

[11] On July 29, 1963 Lett, C.J.S.C. declared the three
statutes ultra vires the province as effectively purporting to
sterilize the functions and activities of B.C. Power

Cor poration, a Dom nion corporation, by a | aw not of general
application. (See British Colunbia Power Corporation Ltd. v.
Attorney-Ceneral of British Colunbia (1963) 47 D.L.R (2d)

633.) In the words of the Chief Justice:

In the light of this evidence and on these

authorities, | can come to no other conclusion than
that the effect of the inpugned | egislation would be
to make it inpossible "in a practical business
sense" or "in a practical way" for the plaintiff
conpany to exercise its powers and therefore, to use
the words of Lord Atkin in Lynmburn v. Myl and,
[1932] 2 DL.R 6 at p. 10 ..., "... the functions
and activities of [the] conpany were sterilised or
its status and essential capacities inpaired in a
substanti al degree."” [at 703]

[12] Although the Court's conclusion stated above now appears
to be of doubtful validity (see Churchills Falls (Nfld.) Corp.
v. Attorney General of Newfoundland (1984) 8 D.L.R (4th) 1
(S.C.C), at 26), it obliged the governnent of the day to take
a nore conciliatory viewto B.C. Power Corporation and its
shar ehol ders. Eventually, the dispute, and an appeal taken

fromthe trial judgnent, were resolved by agreenent.
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[13] Follow ng the settlenent, the Province in March, 1964
enacted another British Colunbia Hydro and Power Authority
Act, 1964, this one cited as S.B.C. 1964, c. 7, and the Power
Measures Act, 1964, S.B.C. 1964, c. 40. The fornmer statute
successfully created British Col unbia Hydro and Power
Authority (the "Authority"”) as an agent of Her Majesty in

Ri ght of the Province. The Authority was given vari ous powers
relating to the generation, manufacture, distribution and
supply of power. It was authorized to "anmal gamate i n any
manner with or enter into partnership with any corporation,
firmor person.” (M enphasis.) Consistent with its status
as an agent of the Crown, it was al so given powers of
expropriation, and immunity fromcertain actions and
proceedi ngs described at s. 52(3) of the British Col unbi a
Hydro and Power Authority Act, 1964. Section 53(1) stated
that the Authority was not bound by any statute of the

Provi nce, except as provided by the 1964 Act.

[14] By the Power Measures Act, 1964, the Province "vali dated
and confirnmed" everything "done as directors of the Conpany
[B.C. Electric] by the persons who [ had] been naned as
directors of the Conpany” in the invalid |legislation of 1962.
This statute al so validated and confirmed the creation and

exchange by B.C. Electric of certain bonds and the
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cancel l ation of preferred shares in B.C. Electric, the
redenpti on of certain debentures, and the term nation and
cancel lation of "any obligation of [B.C. Electric] incurred or
that may or shall arise under any agreenent, deed of trust or
otherwise to allot or issue shares in the capital stock of the
Company". (s. 6(2).) Section 9(1)(a) enpowered B.C. Electric
or B.C. Power Conmission or both to "anal gamate or enter into
partnership with each other or with each other and any ot her

corporation or corporations".

[15] It was not |ong before the powers of amal gamati on given
to the three entities were exercised. On August 29, 1965, the
Aut hority, B.C. Power Comm ssion and B.C. Electric entered
into an Amal gamati on Agreenent. (See Appendix B to these
Reasons.) The Agreenent stated that the three corporations

amal gamated in such a manner that:

(a) they continue as one anal gamated corporati on
which is the British Colunmbia Hydro and Power
Aut hority as established by the British
Col unmbi a Hydro and Power Authority Act, 1964,

(b) the Conpany [B.C. Electric] and the Conm ssion
[B.C. Power Comm ssion] cease to exist as
separate corporations, and

(c) the Authority shall be seized of, possess and
hold all the properties, assets, undertakings,
contracts, powers, rights, privileges,

i munities, concessions and franchi ses, whether
conferred or inposed by statute or otherw se,
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and subject to the Power Measures Act, 1964,
shall be liable for all duties, liabilities and
obl i gations, whether conferred or inposed by
statute or otherw se, of each of the Authority,
t he Conpany and the Comm ssion i nmedi ately
before the amal gamati on. [ Enphasis added. ]

The anmal gamati on becane effective as of 5:00 p.m Vancouver

time on August 20, 1965.

[16] When the Power Measures Act, 1966, S.B.C 1966, c. 38,
was enacted in 1966, the signed Amal gamati on Agreenent was
appended as a schedule. This statute ratified and confirned
the Agreenent as having been validly nade and as being in ful
force and effect since August 20, 1965. Section 4 stated that
t he amal ganmati on woul d not constitute a breach of any covenant
or an event of default under any trust deed or other docunent
under whi ch bonds, debentures or other securities of the
predecessor conpani es had been issued. Under s.5, all the
common shares in the capital of B.C. Electric owned by the
Province "i medi ately before the amal gamati on" were deened to
have been surrendered to B.C. Hydro and Power Authority "and
cancel l ed i mmedi ately upon t he amal gamati on havi ng becone
effective.” Section 6(1) stated that all assets, undertakings
powers and rights purported to have been nmade, and all debts,
liabilities and obligations purported to have been incurred

"in the name of British Colunmbia Hydro and Power Authority but
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not made, acquired or incurred by or issued by the Authority"
were deened to have been nmade, acquired, issued, incurred by,
to, for or on behalf of B.C. Power Comm ssion or B.C. Electric
or both, as the case required; and that the anmal gamated
corporation (which I refer to as "B.C. Hydro") was possessed
of all such "properties, assets, undertakings ... and
franchises to the extent that they have not been di sposed, and
subject to the Power Measures Act, 1964, subject to al
such debts, liabilities, and obligations to the extent that

t hey have not been di scharged.”

[17] Al'so on August 20, 1965, Oder-in-Council No. 2386 was
passed approving the amal ganati on of the three corporations,

again in such a manner that:

(a) they continue as one anal gamated corporation
which is British Colunbia Hydro and Power Authority
as established by the British Col unbia Hydro and
Power Authority Act, 1964, and

(b) the said British Colunbia Electric Conpany
Limted and the said British Colunbia Power

Commi ssion cease to exist as separate corporations,
and

(c) the said British Colunbia Hydro and Power

Aut hority shall be seized of, possess and hold al
the properties, assets, undertakings, contracts,
powers, rights, privileges, immunities, concessions
and franchi ses, whether conferred or inposed by
statute or otherw se and subject to the Power
Measures Act, 1964 be liable for all duties,
liabilities and obligations, whether conferred or
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i nposed by statute or otherw se, of each of the said
British Colunbia Hydro and Power Authority, British
Col unbi a Electric Conpany Limted and British

Col urmbi a Power Commi ssion i nmedi ately before the
amal gamati on: [ Enphasi s added. ]

A copy of the Order is appended to these Reasons as Appendi x

C

[ 18] Last, another Order-in-Council, No. 2387, was passed on
August 23, 1965. (See Appendi x D hereto). The operative

par agraph of that Order "recommended" that:

. pursuant to the Power Measures Act, 1964, and
all other powers thereunto enabling section 212 of

t he Conpanies Act shall apply to the British

Col unmbi a Electric Conpany Limted, and that pursuant
to that section the incorporation of British

Col unmbi a El ectric Conpany Limted be revoked and
cancel l ed and that British Col unbia Electric Conpany
Limted be declared to be dissolved, and that such
ot her provisions of the Conpanies Act apply to the
British Colunbia Electric Conpany Limted to the
extent necessary to effect the revocation,
cancel l ati on and di ssol ution hereby made. [Enphasis
added. ]

Thus ended the | ong and contentious process by which the
generation of hydro-electric power throughout nost of the
Provi nce becane the function of a public utility which since
1965 has played such an inportant role in British Colunbia's

i ndustrial and economc life.
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THE WASTE MANAGEMENT ACT

[19] Before review ng the operation of Part 4 of the Waste
Managenent Act in detail, I will note briefly its predecessor,
the Pollution Control Act, 1967 (S.B.C 1967, c. 34). Section
26 thereof contained what by conparison to the present

l egislation is a narrow version of the polluter-pay principle.

It provided in nmaterial part:

26. (1) Where, in the opinion of the Mnister

(a) pollution has been, is being, or is likely
to be caused, suffered or permtted within
the territorial jurisdiction of the
Province, on land, on or in water, or in
air,

(b) the pollution is not being or is unlikely
to be prevented, controlled, renoved, or
abated by a person causing, suffering, or
permtting it, or by the local authority
for the areas suffering the pollution, or
by any ot her agency, and

(c) imediate action is required to prevent,
control, renove, or abate the pollution,
he may, by order approved by the
Li eut enant - Governor in Council, declare a
pol | uti on energency exists in a part or
t he whol e of the Province.

(2) \Were the Mnister nmakes an order under
subsection (1), he, or a person authorized in
witing by him may require any person to provide
| abour, services, material or equipnent for the
pur pose of preventing, controlling, renoving or
abating the pollution .
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(4) A certificate signed by the Mnister show ng
the total costs and expenses incurred by the
Governnent and the anount of noney paid out by the
Government under this section may be filed in the
Suprene Court and, on being filed, shall, for al

pur poses except an appeal, be deened to be a
judgnment of the court and enforceable as such

agai nst the person naned in it as the person causing
or permtting the pollution and |liable for the costs
and expenses incurred and noney paid. [Enphasis
added. ]

[20] In Re Renpel -Trail Transportation Ltd. and Neilsen (1978)
93 D.L.R (3d) 595 (B.C.S.C.), Taylor J. (later J.A)
considered s. 26 in connection with a highway acci dent that
had occurred six nmonths before s. 26 came into force. The
accident resulted in the petitioner's truck dunping an oily
substance into a | ake. Three weeks after s. 26 cane into
force, the Mnister issued an order under s. 26(1) alleging
that the substance had been observed seeping from |l and

adj acent to the highway and that the substance was "entering
onto the waters of Red Rocky Lake and environs.” The M nister
i ncurred various costs in containing and cl eaning up the
pollution. Several nonths later, he issued a certificate

under s. 26(4), nam ng the petitioner.

[21] One of the petitioner's argunents on judicial review was
that the certificate was invalid because it related to an

event that had occurred prior to the comng into effect of the
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rel evant provisions of the Pollution Control Act. The
M ni ster argued, on the other hand, that it was an "existing

condition of pollution” which gave rise to liability on the

petitioner's part for the clean-up costs, rather than the "act

of polluting"” itself. Taylor J. did not accede to this view

In his anal ysis:

If the Mnister's position is right, those whose
conduct caused pollution, within the neaning of the
Act many years, or even decades ago w thout in any
way breaking the |aw, could now be charged with the
costs of cleaning up that pollution; these costs
coul d be very substantial indeed in the case of many
manuf acturing or mneral extraction operations
according to the applicant.

Authorities were cited on both sides in which
statutes not expressly retroactive have been held to
have, or not to have, retrospective effect. But I
think the issue is determ ned by the clear words of
the section. Wiile s-s. (1) refers to a situation in
whi ch pollution "has been, is being, or is likely to
be caused", this subsection does not authorize
i mposition of liability. The wording of s-s. (4),
whi ch aut hori zes the charging of clean-up costs to a
party responsible for pollution, says that the
Mnister's certificate is to be enforceabl e agai nst
"the person causing or permtting the pollution”

The tense is present. The subsection seens to refer
to those who at the tine of the declaration of the
energency were "causing or permtting” the
pollution. [at 598-9; enphasis added.]

[22] Taylor J. added that had he not reached this conclusion
on the words of the subsection itself, he would have arrived

at the sane result "on the basis of the authorities concerning
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construction of statutory provisions not expressly nade
retroactive in circunstances in which new obligations,

burdens, or disabilities my be inposed as a consequence of
events pre-dating their enactnent.” (At 599.) He discussed
the neaning of retroactivity and the presunption against it in
statutory construction, to which reference will be nade bel ow.
Turning then to the argunent that the presunption does not
apply to a statute intended "for the protection of the

public", he said:

While the principle intent of the statute
undoubtedly is the protection of the public, it
cannot be said that this is the purpose of s. 26(4);
t he purpose of the subsection is to recover from an
i ndi vi dual noney expended by the M nister under
authority of the statute, a result which, |ike the
rai sing of tax revenues, certainly benefits the
public, but cannot be said to constitute a form of
public protection. [at 601]

[23] It was against this background that the WAaste Managenent
Act, R S.B.C. 1979, c. 428.5, and |later anendnments becane | aw.

Section 22 of the early formof the Act provided:

22. (1) Where a manager is satisfied on reasonable
grounds that a substance is causing pollution, he
may order the person who had possession, charge or
control of the substance at the tine it escaped or
was emtted, spilled, dunped, discharged, abandoned
or introduced into the environnent, or any other
person who caused or authorized the pollution to do
any of the things referred to in subsection (2).

[ Enphasi s added. ]
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Subsection (2) stated that such an order could require the
person on whomit was served to undertake site investigations
and ultimately to carry out neasures reasonably necessary to

abate or stop the pollution in question.

[ 24] Section 22 was considered by Lander J. in West Fraser
Tinmber Co. v. British Colunbia (Regional Waste Manager) [ 1988]
B.C.J. No. 2127 (B.C.S.C.), where one of the defendants,
Dont ar, had operated a mll|l and wood treatnent plant on | and
part of which it owned and part of which it |eased fromB.C
Rail. Dontar sold the forner property and assi gned the | ease
to West Fraser in 1978. On the expiration of the | ease, the
property sat vacant. In 1987, a nanager under the Act issued
an order namng four parties, including Dontar. Dontar
contested the order, arguing that s. 22 was not retroactive or
retrospective, and relied on Re Renpel-Trail Transportation,
supra. However, Lander J. took a somewhat different view of
the new Act. He reasoned as foll ows:

Under the new | egislation, and particularly having

regard to s. 22:

(1) there is no express provisions [sic] of
retroactivity;

(2) the clear words of the section refer to

"the person who had possession, charge or

control of the substance at the tine it escaped
or was abandoned or introduced into the
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envi ronnent, or any other person who caused or
aut hori zed the pollution ...;

(3) there is no new obligation inposed which
was not created by the 1967 | egislation, which
was in force at the tinme of this incident;

(4) the intent of the legislation, including

t he anendnents which included the clarification
of the word "person", is clearly to protect the
public; and to place the responsibility for
pol | uti on abatenment and cl eanup on those
private parties who caused the pollution or
were in control of the problem material.

(5) further, such anmendnents are in the nature
of procedural clarification in view of the
earlier |egislation.

Even if the presunption against retrospective
operation applies, and it is not at all apparent
that it does, the clear intent of the legislation is
to allocate the cost of pollution on those people
who caused it in the protection of the public
interest. There was no error of |aw or jurisdiction
in this regard in the order of October 20, 1987.

[at 7-8; enphasis added. ]

In the result, the Court held that the nmanager's order had

been validly nade under s. 22 of the Waste Managenent Act.

[25] Section 22 of the early Act was al so considered in
British Colunbia Railway Co. v. Driedger [1988] B.C. J. No.
3053 (aff'd at [1990] B.C.J. No. 1207 (B.C.C. A )), where G bbs
J. (as he then was) held that the provision could not apply to
"an innocent, ignorant (in the sense of not know ng) owner who

had nothing to do with, and no know edge of" the contam nation
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of the site in question, or the attenpts of others to rectify

the problem G bbs J. observed:

The theme of the Act is that the person who has
custody of polluting substances is responsible for
safe custody, that the person who uses is
responsi bl e for safe use, that the person who
transports is responsible for safe transportati on,
and that the person who fails to discharge his
responsi bility nust accept liability for the
remedi al neasures. It is the safe use

responsi bility which arises here, and although it
may be possible to strain the words of Section 22(1)

to fit B.C. Rail, | amsatisfied that the

| egi slature did not have that intent. | would have
to see nuch stronger and nore specific words.

[ para. 10]

Part 4 of the Present Act

[26] As earlier nentioned, Part 4 of the Act, headed
"Contam nated Site Renedi ation", was proclainmed in force on
April 1, 1997. Division 1 of Part 4 contains various
definitions, including the follow ng:
"“contam nated site" neans an area of land in which
the soil or any groundwater |ying beneath it,
or the water or the underlying sedinent,
cont ai ns
(a) a special waste, or
(b) another prescribed substance in quantities
or concentrati ons exceedi ng prescri bed

criteria, standards or conditions;

"operator” neans, subject to subsection (2), a
person who is or was in control of or
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responsi ble for any operation |ocated at a
contami nated site, but does not include a
secured creditor unless the secured creditor is
described in section 26.5 (3);

"owner" nmeans a person who is in possession of, has
the right of control of, occupies or controls
the use of real property, including, wthout
limtation, a person who has any estate or
interest, legal or equitable, in the rea
property, but does not include a secured
creditor unless the secured creditor is
described in section 26.5 (3);

"person" includes a governnment body and any
director, officer, enployee or agent of a
person or governnent body;

"renedi ati on order" neans a renedi ati on order under
section 27.1;

"responsi bl e person" neans a person described in
section 26.5;

The term "renedi ate" is not defined; however, the Act defines
"renedi ation" to nean action "to elimnate, limt, correct,
counteract, mtigate or renove" any contam nant or the

negati ve affects thereof on the environment.

[27] Division 2 and regul ations thereto establish the

condi tions under which a property owner, a person applying for
subdi vi si on or zoni ng approval, a vendor of land or a trustee,
recei ver or |iquidator or person commencing foreclosure
proceedi ngs in respect of land that has been used for

i ndustrial, comrercial or other prescribed activities, is
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required to prepare a site profile and provide it to a manager
appoi nted under the Act. The manager may then order a
prelimnary or detailed site investigation and, under s.
26.4(1), may deternmi ne whether a site is contam nated. Notice
in witing of the manager's prelimnary determ nation is given
to various interested persons, who are given the opportunity
to coorment on the prelimnary determ nation. The nanager nay
then nake a final determ nation, which decision my be

appeal ed under Part 7 of the Act.

[28] Division 3, the nost inportant for purpose of this
appeal, is headed "Liability". | have appended the whol e of
Division 3 as Appendix A to these Reasons, but wll note here
the provisions of particular relevance. 1t will be recalled
that the term "responsi ble person” is defined to nmean a person
described in s. 26.5. Section 26.5(1) states:

26.5 (1) Subject to section 26.6, the follow ng

persons are responsi ble for remediation at

a contam nated site:

(a) a current owner or operator of the
site;

(b) a previous owner or operator of the
site;

(c) a person who

(i) produced a substance, and
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(ii) by contract,

whol e or
site;

(d) a person who

(i) transported or arranged for
transport of a substance,

(ii) by contract,

whol e or

site;

agreenent or

ot herwi se caused t he substance
to be disposed of,
treated in a nmanner that,
in part,

agreenent or

ot herwi se caused t he substance
to be di sposed of,
treated in a nmanner that,
in part,

handl ed or

caused the
site to becone a contani nat ed

handl ed or

caused the
site to becone a contam nat ed

(e) a person who is in a class designated
in the regul ations as responsible for

renedi ati on.

Subsection (2) contains simlar provisions defining

[ Enphasi s added. ]

"responsi bl e person” in connection with property contam nated

by the mgration of a substance from el sewhere to the

contanmi nated site.

[29] Section 26.5(3) establishes the conditions under which a

secured creditor is or is not responsible for

contam nated site, and s. 26.6(1)

who are not responsible for renediation,

descri bed in subpara. (d):

remedi ati on of a
lists a series of persons

i ncl udi ng those
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(d) an owner or operator who establishes that

(i) at the tine the person becane an owner or
operator of the site,

(A) the site was a contam nated site,

(B) the person had no know edge or reason
to know or suspect that the site was
a contam nated site, and

(C the person undertook all appropriate
inquiries into the previous ownership
and uses of the site and undert ook
ot her investigations, consistent with
good conmmercial or customary practice
at that tinme, in an effort to
mnimze potential liability,

(ii) while the person was an owner of the
site, the person did not transfer any
interest in the site without first
di scl osi ng any known contam nation to
the transferee, and

(ii1) the owner or operator did not, by any

act or onission, cause or contribute to
the contam nation of the site;

Under s-s. (3), a person seeking to establish that he or she

is not a "responsible person” has the burden of proving "al

el enents of the exenption on a bal ance of probabilities."

[30] The concept of "responsible person” or 'responsibility’
under Part 4 is, as the Deputy Director of WAaste Managenent
suggested in his factum a statutory termof art. As he
submtted, s. 26.5 is not so nmuch a definition section "as

much as it is a detailed description (along with s. 26.6) of
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the persons subject to two distinct consequences, which

col l ectively conprise '"responsibility' in this novel statutory
reginme.” He characterizes the two consequences as

"regul atory" —as described ins. 27.1 —and "financial" —as

described in s. 27(1).

[31] Under s. 27.1(1), a nmanager nmay issue a renedi ation order
to any responsi bl e person, requiring that that person
undertake renedi ation, contribute "in cash or in kind" to

anot her person who has reasonably incurred renedi ati on costs,
or give security on conditions specified by the manager. Wen
considering "who will be ordered to undertake or contribute

to" renedi ation, the manager nust take certain factors into
account, including the terns of any private agreenents between
responsi bl e persons regarding liability for renediation. Also
under s-s. (4), the nmanager mnust "nane one or nore persons
whose activities, directly or indirectly, contributed nost
substantially" to the contam nation of the site. The nanager
may obtain a (non-binding) opinion of an "allocation panel" as
to whether a person is a responsible person or was a "m nor
contributor” to the contam nation; or concerning the share of
remedi ati on costs that should be attributed to a particular

responsi bl e person. (I note parenthetically that no argunent

was advanced in this case as to whether s. 27.1 confers on the
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manager the powers of a superior court judge contrary to s. 96
of the Constitution Act. | shall assune the section is valid
for purposes of this appeal.) Section 27.1(5) states that a
renedi ati on order does not affect the right of a person
affected by the order to obtain relief under an agreenent,

ot her legislation or conmon | aw.

[32] Section 27, the "financial" provision, deals with the
recovery by "any person or governnent body" of renediation

costs. It states in part:

27 (1) A person who is responsible for
remedi ation at a contam nated site is
absol utely, retroactively and jointly and
severally liable to any person or
government body for reasonably incurred
costs of renedi ati on of the contam nated
site, whether incurred on or off the
contam nated site.

(3) Liability under this Part applies

(a) even though the introduction of a
substance into the environnent is or
was not prohibited by any | egislation
if the introduction contributed in
whole or in part to the site becom ng
a contam nated site, and

(b) despite the terns of any cancell ed,
expi red, abandoned or current permt
or approval or waste managenent plan
and its associ ated operati onal
certificate that authorizes the
di scharge of waste into the
envi ronnent .
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(4) Subject to section 27.3 (3), any person,
i ncluding, but not limted to, a
responsi bl e person and a manager, who
incurs costs in carrying out renediation
at a contam nated site may pursue in an
action or proceeding the reasonably
incurred costs of renedi ation fromone or
nore responsi bl e persons in accordance
with the principles of liability set out
inthis Part. [Enphasis added.]

[33] It will be noted that s. 27(1) does not on its face
require the issuance of a renedi ation order before it
operates: all that the person or governnent body seeking
recovery needs to showis that it has incurred, reasonably,
remedi ati on costs in respect of a contam nated site. Wether
a person seeking recovery must neverthel ess satisfy various
regul atory conditions under Part 4 has been the subject of
considerable litigation: see Swany v. Tham Denolition Ltd.
(2000) 81 B.C.L.R (3d) 293 and [2001] B.C.J. No. 721,

O Connor v. Fleck (2000) 79 B.C.L.R (3d) 280, and No. 158
Seabri ght Hol dings Ltd. v. Inperial G| Ltd. [2001] B.C J. No.
1922, all decisions of the Supreme Court of British Col unbia;
and the recent decision of this court in Wrkshop Hol di ngs
Ltd. v. CAE Machinery Ltd., 2003 BCCA 56, [2003] B.C. J. No.
165. Noteworthy for purposes of this appeal, however, is that
for the "absolute” liability to arise, it appears the

renmedi ati on costs nust have been incurred by the person or
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governnment suing for recovery. That is not necessarily the

case where an order is made under s. 27.1, which contenpl ates
that the responsi ble person or persons naned in the order may
be required to carry out or contribute to renedi ati on work yet

to be done.

[34] Section 27.1 is the foundation for the proceeding in this
case. An order was issued by a manager on May 20, 1998
identifying six entities as "persons responsi ble" for the
remedi ation of the site at 9250 Cak Street in Vancouver and
nei ghbouring land. Certain of the entities so naned applied
to the manager to add B.C. Hydro as a "responsi bl e person”
under the order. Thus the proceeding is not an action taken
by one responsible person to recover renedi ation costs from
anot her (all egedly) responsible person under s. 27(4); rather,
the proceeding was initiated by the issuance of a renedi ation
order by a manager under s. 27.1, and concerns an application
to himby those originally nanmed, to anmend his order. 1In the
Deputy Director's term nol ogy, this proceeding is "regul atory"

rat her than "financial"

THE | SSUES AND THE DECI SI ONS BELOW

[35] As noted earlier, the central question posed on this

appeal is whether B.C. Hydro is or may be a "responsible
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person” under the Waste Managenent Act by reason of the
activities of B.C. Electric in and around the Gak Street
property between 1920 and 1957. Counsel for B.C. Hydro
conceded, rightly in ny view, that if B.C. Electric were stil
in existence, it would be a "responsible person” by reason of
its activities at the site until 1957. To this extent the
Wast e Managenent Act, unlike its predecessor the Pollution
Control Act, operates in respect of events — polluting conduct
— predating its enactnent. But since B.C. Electric no |onger
exi sts, B.C. Hydro nust be shown to have sonehow 'assuned' or
"inherited (1 use those ternms |oosely) its obligations either
expressly or by inplication, in order to be fixed with
"responsibility' under the Act. The respondents say that it
did — that both under the terns of the Amal gamati on Agreenent
and by virtue of the essential nature of a corporate

amal gamation, B.C. Hydro is fixed with the liabilities to
which B.C. Electric would have been subject had it not

amal gamat ed.

[36] In answer, B.C Hydro contends that the effect of an

amal gamati on depends on the neaning and intent of the statute
under which it was carried out; and that in the unusua

ci rcunst ances surroundi ng this amal gamation, B.C. Hydro becane

subject only to the liabilities and obligations of B.C
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El ectric that existed "inmmedi ately before the amal gamation."
As well, B.C. Hydro submts that although the word
"retroactively" appears in s. 27(1) of the Waste Managenent
Act, there is nothing in s. 26.5(1) or elsewhere in Part 4
that operates retroactively to result in B.C Electric's
havi ng been a "responsi bl e person” with renedi ation

obligations as of 4:59 p.m, August 20, 1965 —i mmedi ately

bef ore the amal gamati on.

[37] The nmanager appoi nted under the Waste Managenent Act
addressed both these issues in his reasons of Cctober 15,
1998. He began by noting that had the 1965 amal ganmati on been
an 'ordinary' one —one carried out pursuant to the British
Col unbi a Conpani es Act, for exanple —all obligations and
liabilities of B.C. Electric would have "fl owed on" into B.C

Hydro. However, he said:

There is . . . one critical difference. The

amal gamat ed BC Hydro was |inmited to the obligations
of BC Electric that existed as of a particular
monment in tinme - 5:00 p.m on August 20, 1965. This
amal gamation clearly gives BC Hydro greater
protection fromlegal liability than would be the
case in the usual corporate amal gamation. This
limtation of liability, ratified by Order in
Council and by legislation, is critical. The courts
have made clear that the effect of any particul ar
amal gamati on depends ultimately on the terns of the
applicable legislation: R v. Black & Decker.
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As well, he noted, if B.C. Hydro's actions or status had been
at issue —either before or after 1965 —it could clearly be

naned as a responsi bl e person under s. 26.5. But again, he

sai d:

. . on the informati on before ne, BC Hydro had
nothlng to do with 9250 Cak Street. BC Hydro only
canme into existence in 1964. At that tine, it was
separate and distinct fromB.C Electric. The
Amal ganmati on Agreenent is dated August 20, 1965.

As for BC Electric, it is now dissolved and has no
separate exi stence. Both today and on April 1,
1997, the date on which the 1993 anendnents cane
into force, BC Electric did not exist as a separate

entity. |If BC Electric had retained separate
status, or had amal gamated with B.C. Hydro in the
ordi nary fashion under British Colunmbia law, | would

have no hesitation in considering its responsibility
under s. 26.5 as part of the new amal gamated entity:
Wtco Chemcal Co. v. Qakville (Town), [1975] 1
S.C. R 273.

One is therefore left with what the Amal ganmati on
Agreenment says about BC Hydro's liability for the
acts of BC Electric. The law, as set out in the
Amal gamati on Agreenent and as approved by Cabi net
Order and subsequent legislation, tells ne that in
this particular anmal gamation, B.C. Hydro can only be
liable for the statutory obligations of BC Electric
as they existed i medi ately before August 20, 1965.

[ Underlining represents ny enphasis.]

[38] The nmanager found that the "responsible person”
provi sions of the Waste Managenent Act could apply to B.C.
El ectric only if those provisions were "fully retroactive" —

i.e., "if the 1993 amendnents which came into effect in 1997,
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reached back in tinme and changed the law as it existed in 1965

by making B.C. Electric a responsible person at that tine."

He noted the distinction between "retroactive" and
"retrospective" |egislation described by Professor E A
Driedger in 1978 in an article entitled "Statutes: Retroactive
Retrospective Reflections”, 56 Can. Bar Rev. 264, which
distinction | will discuss nore fully below. The manager
concluded that s. 26.5 of the WAste Managenent Act was not

retroactive. In his analysis:

In my opinion, for the purpose of the power to issue
a renmediation order ins. 27.1(1) of the Act, the
definitions of responsible person in the 1993
anmendnents to the Waste Managenent Act are not
retroactive. Nothing in the |anguage of s. 26.5
suggests that the definitions operate backward in
time and change the law fromwhat it was in 1965.
The provisions are instead a cl ear exanpl e of
retrospective legislation which — in relation to the
definition of responsible person — operates for the
future, but in so doing i nposes new | egal
consequences in respect of past actions, events or
status. Thus, on April 1, 1997, a person who was a
past or present owner or operator of a contam nated
site, or a person who in the past was a producer or
transporter, becane a responsible person subject to
a renediation order. Wile the effect of the
amendnents was to dramatically expand in the present
the responsibility of persons for their past actions
or status, the anendnents do not change the | aw as
it existed before the |egislation came into force.
Because the 1993 anendnents do not reach back in
time and change the law so that, as of August 20,
1965, BC Electric was a responsi bl e person, the only
| ogi cal conclusion is that BC Hydro cannot be

l egally responsible for the actions of BC Electric.
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In arriving at this conclusion, | have given careful
consi deration to the express use of the word
"retroactive" in s. 27(1). However, this does not
speak to the 1993 anendnents generally, or to the
power to issue a remediation order in particular.
Instead, the word is used specifically in the
liability provision:

27(1) A person who is responsible for

remedi ation at a contam nated site is

absol utely, retroactively, jointly and
severally liable to any person or government
body for reasonably incurred costs of
renmedi ati on of the contam nated site, whether
incurred on or off the contam nated site.

Section 27(1) does not, as | read it, nake
retroactive the entire set of 1993 anendnents or the
definitions of responsible persons so as to change
past laws. Instead, what it plainly says is that
where persons are responsi ble for renedi ati on under
t hese anmendnents, their liability to others for the
reasonably incurred costs of renediation by those

ot hers (including governnent) is retroactive (as
wel | as absolute, joint and several).

BC Hydro states that whether this use of the term
"retroactive" mght nmake BC Hydro |iable in damages
for BC Electric's actions in a s. 27 claimis not an
issue | have to decide here. | agree. \Wether
ordered parties mght rely on s. 27 to recover
remedi ati on costs against BC Hydro (either inits
own right or as a result of the actions of any
existing former officers or directors of BC Electric
who m ght be indemified by BC Hydro) is a question
t hey can pursue as they see fit. However, | am
satisfied that s. 27 does not take the 1993
amendnents back in tinme and change the law as it

exi sted on August 20, 1965 such that as of that

date, BC Electric was a responsi bl e person subject
to a renediation order. [Underlining represents ny
enphasi s. |
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[39] Later in his reasons, the manager (whose nane happens to
be M. R J. Driedger) acknow edged that he had cone to this
conclusion reluctantly, since B.C. Hydro had found "a 'l ega
gap' which has little noral or policy justification in so far
as avoi dance of contam nated sites legislation is concerned.”
He noted it was open to the Legislature to close this 'gap

and suggested that B.C. Hydro m ght co-operate in renediation
efforts on a voluntary basis "either as part of good corporate
citizenship or in the context of lawsuits filed by the

parties."”

The Environnental Appeal Board

[40] The Harbour Comm ssion, GCC and CGC appealed to the

Envi ronnment al Appeal Board on the basis that the manager had
erred in law. The Board all owed the appeal for reasons dated
August 23, 1999. It began its reasons by describing the
argunments made by GCC and the Harbour Conm ssion concerning
the effect of a corporate amal gamation, as illum nated by the
Suprene Court of Canada's decision in R v. Black and Decker
Manuf acturing Co. [1975] 1 S.C. R 411. |In that case, the
Court noted that the | anguage used in the Canada Corporations
Act, RSC 1970, c. G 32, to the effect that an anmal ganat ed

conmpany "is subject to all the contracts, liabilities, debts
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and obligations of each of the amal ganati ng conpani es", was
"al | -enbraci ng” and "nerely supportive of a genera

principl e".

[41] The Board al so noted that Bl ack and Decker had been

consi dered by the Suprene Court of British Colunbia in Rossi

v. MDonald' s Restaurants of Canada Ltd. [1991] B.C J. 429.
There, the Court declined to follow earlier case lawto the
effect that on an amal gamati on under the British Col unbi a
Conpani es Act, the amal ganati ng conpani es do not continue to
exist. On a consideration of cases decided under federal,
Ontario and British Colunbia corporate |egislation, the Court
in Rossi held that a corporate amal ganati on does not
constitute an assignnment (in Rossi, of a lease). In the words
of Shaw J., ". . . there is not the conplete divestiture of
property or rights which is a fundanental characteristic of an

assignnent." (at 5)

[42] The Board in the instant case considered the argunent of
GCC and the Harbour Conm ssion that the words "i medi ately

bef ore the amal gamati on" (which did not appear in the B.C.
Conpani es Act and do not now appear in the Canada Busi ness
Corporations Act, RS. C. 1985 c. C44), were intended to have

a simlar effect to the word "thereafter” in the Conpani es Act
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"by establishing that fromthe nonent of amal gamati on, the new
entity assunes the obligations of the amal gamating entities.”
Foll owi ng a review of the steps by which B.C. Hydro had been
created and amal ganated in 1964, the Board concl uded that the
Legi slature had intended "to conbine the three anmal gamati ng

entities in such a way that they continue to exist as one

unified entity." In the Board's anal ysis:

As a consequence of their amal gamated status, they
no | onger exist as separate entities. Specifically,
B.C. Electric continues as an el enent of the

amal gamated B. C. Hydro, though it is no | onger a

di screte entity. The analogy of three streans
merging and mxing to formone river illustrates
this concept. Therefore, based on the nature of the
amal gamati on process, the anal gamated B. C. Hydro
cannot avoid liability for the past acts of a part

of itself, i.e. B.C. Electric, unless there is a
clear legislative intent to stop this liability from
flowng to B.C. Hydro.

[43] The Board then considered the neani ng of the words
"imedi ately before the anmal gamati on” contained in the

Amal gamat i on Agreenment and Order-in-Council. As before, GCC
and the Harbour Conm ssion argued that the phrase nerely
denoted "the time fromwhich the amal gamated B. C. Hydro takes
on the liabilities of the amal gamating entities”". Noting that
the words of a statute are to be read in their entire context,

t he Board observed that:
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. t he Agreenent contains no phrases such as "is
only liable for”™ or "is not liable thereafter for"
whi ch would clearly indicate an intention to limt
liability. Rather, the Agreenent contains broad and
i ncl usi ve | anguage, providing that the amal gamat ed
B.C. Hydro "shall be liable for all the duties,
liabilities and obligations" of each of the

amal gamati ng conpani es, "whether conferred or

i nposed by statute or otherwise ... imediately

bef ore the amal ganmati on. "

[44] After review ng various corporations statutes and the
1964 statutes dealing with B.C. Hydro, as well as the objects
and purposes of the Waste Managenent Act (to which B.C. Hydro
I's subject by virtue of s. 32(7)(y) of the present British
Col unmbi a Hydro and Power Authority Act, R S. B.C. 1996, c.

212), the Board concl uded:

the purpose of the words "i medi ately before
t he amal ganmation” in the Agreenent is to recognize
the date fromwhich the amal gamated B. C. Hydro
becane |iable for all of the liabilities, duties and
obligations of the amal ganating entities, and becane
sei zed of and possessed all their assets, rights,
undert aki ngs, powers, privileges, etc. The
Agreenment contai ns no | anguage showi ng an express or
clear intention to limt the amal gamated B. C
Hydro's liability for the actions of the
amal gamating entities, including B.C. Electric.

Therefore, the Panel finds that B.C. Hydro can be
l'iable for the pre-anal gamati on actions of B.C

El ectric, and nmay be nanmed a responsi bl e person
under Part 4 of the Waste Managenent Act on that
basis. The Panel orders that this nmatter be
remtted to the Deputy Director for a determ nation
as to whether, on the facts, this is an appropriate
case in which to find that B.C. Hydro should be
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named as a responsi ble person to the Order and
subsequent anendnents. [Enphasis added. ]

[45] Gven this finding, the tribunal agreed with GCC and the
Har bour Comm ssion that it was unnecessary to determ ne

whet her the Waste Managenent Act is "retroactive, such that
B.C. Electric could have been a 'responsi bl e person' at the
time of amal gamation." The Board neverthel ess expressed the
view that although s. 27(1) (the "liability" provision) of the
Wast e Managenent Act was clearly retroactive, s. 26.5 operated
only retrospectively "to define who may be a responsible

person”. In their words:

The Panel agrees that an inportant purpose of Part 4
is to make polluters pay for cleaning up

contam nation that results fromboth their actions,
regardl ess of whether those actions occur in the
past or the present. This serves the public
interest in preventing and reducing harmto the

envi ronnent and human health, and correctly places
the costs of clean up on those responsible, rather
than on tax payers. Wth this purpose in mnd,
section 26.5 casts a broad net in defining
"responsi bl e person.” However, the Panel finds that
section 26.5 need not be applied retroactively in
order for Part 4 to achieve its purpose. Rather,
Part 4 inposes a duty, as of the law s conming into
force, on responsible persons to pay "absol utely,
retroactively and jointly and severally" for the
cost of cleaning up contam nation resulting from
their past and present activities. By applying
section 26.5 retrospectively and section 27(1)
retroactively, the Waste Managenent Act makes
responsi bl e persons pay to the full extent possible,
wi t hout having to make them responsi ble persons in

t he past.
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However, the Board did not find it necessary to reach a

conclusive finding on this issue.

Suprene Court of British Col unbia

[46] In Cctober, 1994, B.C. Hydro filed a petition in the
Suprene Court of British Colunbia pursuant to the Judici al
Revi ew Procedure Act, seeking an order quashing the Board's
decision or relief in the nature of certiorari. The Chanbers
judge di sm ssed the appeal fromthe bench on April 6, 2000. |

quote below the material part of his reasoning:

In my opinion, the clear purpose of [clause 1(c)] of
t he Amal gamati on Agreenent] is to prevent the
expiration of B.C. Electric's legal responsibilities
upon amal gamation. Its clear purpose is to transfer
those responsibilities to the new single entity
formed fromthree pre-anmal ganation entities. B.C

El ectric lives on in the petition as the result of a
transition intended by the Legislature to be

seanl ess. The acts giving rise to contam nation had
been conpl eted prior to the amal gamati on and any

| egal responsibility for those acts arising before
or after the anal gamati on was assuned by the
petitioner. |If the Legislature had intended to
limt the transfer only to legal responsibility that
arose or nmaterialized before the amal gamati on and
not after, it would have and shoul d have made that
intention clear by explicit |anguage to that effect.
| agree with the conclusion of the Board that the
words "inmedi ately before the amal gamati on" are not
words of limtation. They do not Ilimt the |ega
responsibility. | agree with the reasoning of the
Board, at page 21 of its decision, that the purpose
of the four concluding words in the clause is to
identify the date on which the petitioner becane the
beneficiary of all the property of B.C. Electric and
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on which it assuned all of that conpany's duties,
liabilities and obligations. Those duties,
liabilities and obligations did not term nate on
August 20, 1965. They were ongoing and it was the
clear intention of the Legislature that they be
assuned by the petitioner. Therefore, any |ega
responsi bility under the Waste Managenent Act that
woul d have fallen on B.C. Electric falls on the
petitioner. [para. 9; enphasis added.]

The Chanbers judge found further support for his conclusion in
R v. Black and Decker, supra, and was not persuaded that the
concl udi ng cl ause of the Amal gamati on Agreenent in the case at

bar distinguished it fromthe reasoning in that case.

[47] This appeal was brought in May 2000, by which tine the
manager had been ordered by the Board to determ ne whet her
B.C. Hydro was a "responsi ble person” on the nerits, and had
determined that it was. At the tine of that decision
(Novenber, 1999) sone renediation work at the Gak Street site

had been done, but a "significant anount” renmai ned undone.

ANALYSI S

VWhat Liabilities of B.C Electric Becane Liabilities of B.C
Hydr o?

[48] | turn first to the subm ssion of the respondents GCC and
t he Harbour Commi ssion that the nature of a corporate

amal gamation is such that all obligations and liabilities
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necessarily carry through to the amal ganated corporation —
despite what may be terns to the contrary in the anmal gamati on
agreenent. This raises squarely the nmeaning and effect of the
concl udi ng words of clause (c) of the 1965 Agreenent by which
B.C. Hydro cane into being. For convenience, | set out again

the operative part of that docunent:

(1) The Authority, the Comm ssion and the
Conmpany hereby anal gamate with each other in such a
manner that

(a) they continue as one anal gamat ed
corporation which is the British Col unbia
Hydro and Power Authority as a established
by the British Colunbia Hydro and Power
Aut hority Act, 1964,

(b) the Conpany [B.C. Electric] and the
Comm ssion [B.C. Power Conm ssion] cease
to exi st as separate corporations, and

(c) the Authority shall be seized of, possess
and hold all the properties, assets,
undert aki ngs, contracts, powers, rights,
privileges, inmunities, concessions and
franchi ses, whether conferred or inposed
by statute or otherw se, and subject to
t he Power Measures Act, 1964, shall be
liable for all duties, liabilities and
obl i gations, whether conferred or inposed
by statute or otherw se, of each of the
authority, the Conpany and the Conmm ssion
i mmedi ately before the anmal gamati on.

[ Enphasi s added. ]

This was followed, of course, by the O der-in-Counci
"revoking' and 'cancelling' B.C Electric's "incorporation”

and declaring it to be "dissol ved."
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[49] At the outset, it bears noting that the rules of
construction of contract mandate that the words used be
construed in their plain and ordinary sense and that "the
literal meaning nust be given to the | anguage of the contract
unl ess this would result in an absurdity.” (See Fridnman, The
Law of Contract in Canada, 1994, at 454). A contract, like a
statute, should be construed as a whole, giving effect to
everything init if at all possible. (Supra, at 469). Wat
then is the ordinary and natural neaning of what M. Spencer
called the "four little words" at the end of clause (c), read

in the context of the Amal gamati on Agreenent as a whol e?

[50] It is fair to say that none of the counsel appearing
bef ore us sought to defend the idea that the purpose of the
words "inmedi ately before the amal gamati on” at the end of
clause (c) was to "identify the date on which [B.C. Hydro]
becane the beneficiary of all the property of B.C. Electric
and on which it assuned all of that conpany's duties,
liabilities and obligations.” (Chanbers judge, Reasons for
Judgnent, para. 9.) Wth respect, | agree it would be
nonsensi cal to say that B.C. Hydro acquired all the properties
and assuned all the obligations and liabilities of B.C

El ectric "imredi ately before the amal ganati on" when that did

not happen until the nonment of amal gamation. The effective
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time and date of the amal gamation were in any event clearly
stated in clause 2 of the Agreenent, and the Order-in-Counci
confirmed that the amal gamati on "shall becone effective at the
date and tine provided in the amal gamation agreenent” —not

the nonent i medi ately before.

[51] At the sane time, M. Mtchell for the Harbour Conmm ssion
argued strongly that the four words were not "words of
limtation" but were intended to ensure a seanl ess continuance
of B.C. Electric's assets and liabilities, or were the "flip
side" of the word "thereafter” in the phrase ". . . and
thereafter the amal gamat ed conpany shall be seized of and
shall hold and possess . . ." appearing in statutes such as
the Conpanies Act, RS B.C. 1960, c. 67, at s. 178(11). This
subm ssion is indistinguishable in nmy view fromthe Chanbers
judge' s explanation of the four words. For his part, M.
Spencer on behalf of the CP.R submtted that the phrase

nodi fies "the Authority, the Conpany, and the Comm ssion”
appearing imedi ately before. Wth respect, | believe there
can be little doubt that as a matter of granmmati cal
construction, the four words nodify (at |east) the phrase
"duties, liabilities and obligations” in clause (c) of the
Agreement. On an ordinary reading of the docunent, these

words |imt the duties, liabilities and obligations being
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assuned. They answer the question "Which duties, liabilities
and obligations are being assuned?"” The answer appears to be,
"Al'l those to which B.C. Electric and the other predecessor
corporations were subject inmediately before the

amal gamati on. "

[52] The respondents naturally cautioned agai nst over-

enphasi zing the four words and contended that to read them as
limting the liabilities assunmed by B.C. Hydro woul d be

i nconsistent with the notion that upon an anal gamati on the
predecessor corporations "live on" in sone sense, though not
as separate corporate entities. In this regard M. Spencer
noted the words "as a separate corporation” in clause (b) of
the Agreenment and the reference to "continuing"” as one

amal gamat ed corporation. He relied heavily on Bl ack and
Decker, supra, where it was held that after an anal gamati on
under the Canada Corporations Act, RS . C. 1970, c. C 32, an
amal gamat ed corporation remained liable to be prosecuted for
crimnal offences allegedly commtted by a predecessor prior
to the anmal gamati on. One woul d have been very surprised to
see any other result, given that the statute (like the
Conmpani es Act at the tine) provided that upon the issuance of
| etters patent of amal gamati on, an anmal gamat ed conpany was

"subject to all the contracts, liabilities, debts and
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obligations of each of the anal gamati ng conpanies." As

Di ckson J. (as he then was) noted, if Parlianment had intended
that a conpany could, by the sinple expedient of anal gamati ng
with another, free itself of accountability under the Conbi nes
I nvestigation Act or the Crimnal Code, clearer |anguage would
surely have been necessary. (At 417-8.) 1In the case at bar,
of course, there was no attenpt to rid B.C. Hydro of
liabilities or obligations to which B.C. Electric was subject
at the tine of amal gamation: those liabilities were expressly

"inherited" by B.C. Hydro.

[53] The Court went on, however, to say in Black and Decker:

Whet her an amal gamati on creates or extingui shes a
corporate entity will, of course, depend upon the
terms of the applicable statute, but as | read the
Act, in particular s. 137, and consider the purposes
whi ch an anmal gamation is intended to serve, it would
appear to ne that upon an anal gamati on under the
Canada Corporations Act no "new' conpany is created
and no "ol d" conpany is extingui shed. The Canada

Cor porations Act does not in terns so state and the
foll owi ng considerations in ny view serve to negate
any such inference: (i) palpably the controlling
word ins. 137 is "continue". That word neans "to
remain in existence or in its present condition"-
Shorter Oxford English Dictionary. The conpani es
"are amal gamated and are continued as one conpany”
which is the very antithesis of the notion that the
amal gamati ng conpani es are extingui shed or that they
continue in a truncated state; [at 417; enphasis
added. ]

and:
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If ss. 137(13)(b) and 137(14) are to be read,
however, as other than nerely supportive of a
general principle and other than all-enbracing, then
some corporate incidents, such as crimna

responsi bility, nmust be regarded as severed fromthe
amal gamati ng conpani es and outsi de the anmal gamat ed
conmpany. . . . The effect of the statute, on a
proper construction, is to have the amal ganati ng
conpani es continue w thout subtraction in the

amal gamat ed conpany, with all their strengths and
their weaknesses, their perfections and

I nperfections, and their sins, if sinners they be.
Letters patent of anmal ganmation do not give

absol ution. [at 422]

[54] Like s. 137 of the Canada Corporations Act, the

Amal gamati on Agreenment in the case at bar stated that the
predecessor corporations would "continue" as one corporation,
whi ch woul d "possess” all the assets of the predecessors.
However, neither Bl ack and Decker nor its conpani on case,
Wtco Chemcal Co., Canada, Ltd. v. The Corporation of the
Town of QGakville [1975] 1 S.C.R 273, nor any of the other
cases to which we were referred dealt with obligations or
liabilities which were created after the date of amal gamation
nor did they deal with statutory wording simlar to the terns
of clause (c) of the Agreenment. Thus, observations about the
"bl endi ng" and "continuance" of the predecessors are not of
great assistance in construing the terns of a private
agreenent in which the parties appear to have done what it was

in their comercial interest to do — limt the liabilities
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flow ng through to B.C. Hydro, to those in existence at the

time of amal gamati on.

[55] M. Singleton on behalf of B.C. Hydro relied first on the
four words thenselves. In his submission, they |imted the
liabilities of B.C. Electric being assuned by B.C. Hydro under
the Agreenent, which was not subject to or infornmed by any
statute of general application. |If the words were unclear, he
relied also on the context of the Agreenment and the factua
matrix in which it was witten, to argue that they were
intended to, and did, |imt the obligations assuned by B.C
Hydro at the tine of amal gamation. Cbviously, this was no
ordi nary amal gamati on, as shown by the litigation between the
Provi nce and B. C. Power Conmi ssion; the special |egislation
enacted in 1964-5; B.C. Hydro's imunity from nost provincial
enactnents; and the care taken by the author of the

Amal gamati on Agreenent and by the | egislative draftsnman
concerning what liabilities were being assuned, what shares
were being surrendered to the Province, and what the effect of
the re-organi zati on was to be on the predecessors' secured and
unsecur ed debt obligations and comm tnents regardi ng share

all otnents and conversions. M. Singleton noted that although
the | anguage in the Amal gamati on Agreenent for the nost part

paral l el ed that of s. 178(11) of the Conpanies Act and the
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counterpart provisions in the Canada Corporations Act at the
time, the "four little words" distinguished this anmal gamati on
from anal gamati ons under those statutes, and nust be given
nmeaning if at all possible. Last, the statutory dissolution
of B.C. Electric, though perhaps redundant, could | eave no
doubt that it did not "live on" in any sense — formal,

substanti ve, or netaphysical.

[56] Applying the "golden rule" that words used in a contract
must be given their plain and ordinary nmeani ng unl ess an
absurdity would result, | cannot read the concludi ng words of
cl ause (c) of the Agreenent as neani hg anythi ng ot her than
that the liabilities which B.C. Hydro was assum ng at the tine
of amal gamation were Iimted —the literal and ordinary

nmeani ng, and a result consistent with the conmercial interests
of all three parties to the Agreenent. (The concl udi ng words
may al so have limted the assets being assunmed, but that is
irrelevant to this appeal.) The words were obviously chosen
deliberately and the fact they are not "unique" in the annals
of corporate precedents does not nean they are nere surpl usage
or were not intended to have neaning. They have the effect of
protecting B.C. Hydro from any obligations other than those

t hat woul d have properly appeared on the bal ance sheet of B.C

El ectric immedi ately prior to the anmal gamati on.
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[57] This result is not in ny view inconsistent wwth the
concept of an amal gamati on as a "conti nuance"” of the
predecessors as one, or the flowng of three rivers into one.
The three predecessors did become one and their undertakings,
including existing liabilities, were nmerged. But as stated in
Bl ack and Decker at 420, the word "anal gamation” is not a
legal termand is "not susceptible of exact definition.” (In
this regard see, e.g., Re South African Supply and Cold
Storage Co. [1904] 2 Ch. 268 and Re Seaboard Life Insurance
Co. and Attorney CGeneral of British Colunbia (1986) 30 D.L.R
(4th) 264 (B.C.S.C.).) At the end of the day, as D ckson J.
stated in Black and Decker, the statute under which the

amal gamation is authorized will govern. |In this case, the
British Colunbia Hydro and Power Authority Act, 1964 enpowered
the Authority to amal gamate "in any manner" w th ot her
corporations, and it was in B.C. Hydro's interest and indeed
the public interest not to have the anal gamated corporation
assume nore obligations than it intended to assunme. The

amal gamati on was not carried out under B.C. Electric's
constating statute, the Conpanies Act, presumably so that it
woul d not be subject to the 'usual' provisions. This was an
exceptional case, to which a great deal of |egislative

attention was devoted. The predecessor corporations ceased to
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exi st as such, and in case there was any doubt on the point,
B.C. Electric was al so dissolved, and its certificate of

i ncorporation was cancel l ed, by special order. |In ny opinion,
it is not tenable to maintain that B.C. Electric lived on in
sonme sense sufficient to attract liability for an obligation

arising nore than 30 years |ater

Al ternate Concl usi on

[58] Before leaving this part of the analysis, | note ny
alternate conclusion that even if the Amal gamati on Agreenent
had not contained the 'limting" words in clause (c), B.C
Hydro coul d not be brought within the definition of
"responsi ble person” in Part 4. "Responsible person” refers
to a "previous owner or operator of the site": s. 26.5(1)(b).
The term "operator”™ means "a person who is or was in contro

of or responsible for" operations at the site, and "owner"
means "a person” who has certain possessory or other rights in
the property. The term"person” is not defined to include
bodi es corporate that previously existed but no | onger exist.
It is obvious that B.C. Hydro itself was never in control of
any operation at the site, and never was in possession of or

i n occupation or control of the property. |Is B.C. Electric "a

person who is or was" in control or in possession of rights in
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the property? Counsel did not address this question directly,
but if ny views expressed above on the neaning of the "four
little words" were incorrect, it mght be helpful for me to do

so for purposes of any further appeal.

[59] In ny opinion, regardless of the effect of the four
words, it cannot now be said that B.C. Electric is a "person”
as required by the definitions of "owner" and "operator".

Under the Amal gamation Agreenent and the Order-in-Council of
August 20, 1965, B.C. Electric ceased to exist as a separate
corporation, and under the Order-in-Council of August 23,

1965, its incorporation was "revoked and cancelled" and it was
"decl ared to be dissolved." Watever happened to its assets,

undertaking and liabilities, B.C. Electric is no longer a

"person" —i.e., a body corporate that may sue and be sued.
[60] I reach this conclusion notw thstandi ng Bl ack and Decker
and Wtco, supra. |In the latter case, the Court ruled that a

corporation which had amal gamated wi th anot her effective as of
the day after it had issued a wit agai nst the defendants,
should be permtted to anend its wit and statenent of claim—
even though a Iimtation period would have barred the action
agai nst one of the defendants in the interim The Court, per

Spence J., enphasized that the "error" of the plaintiff had
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been bona fide and that no defendant had been m sled or
prejudiced by the plaintiff's "error”. He therefore allowed

t he appeal. Having done so, he went on in obiter to note the
wor di ng of the amal ganmati on provisions of the Ontario statute
(which was al nost identical to that considered in Black and
Decker, discussed at para. 52 above), and expressed the

opi nion that the statute "ha[d] a strong indication that the
corporate entity Wtco Chem cal Conpany, Canada, Limted, did
continue to exist as a corporate entity despite the fact that
by s. 197(4)(a) and (b) all its powers had passed to the

amal gamat ed corporation.” (At 282-3.) 1In the end, "there was
not an extingui shment of the corporate identity of [Wtco]
sufficient to justify the Court in holding that the wit had
been issued in the nanme of a non-existent plaintiff.” (At
283-4.) The opposite seens true in the case at bar, where the
Order-in-Council of August 23, 1965 could not have been
clearer in extinguishing B.C. Electric's corporate identity or
' personhood', and where there was no statutory wording
conparable to the wording of Ontario's Business Corporations

Act or the wording at issue in Black and Decker.

[61]] On their face, then, the terns "previ ous owner or
operator” and "responsi bl e person” do not in ny opinion reach

corporations such as B.C. Electric which have ceased to exist,
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ei ther by being wound up (and not revived under applicable

| egi sl ation) or dissolved in sonme other way. |[|s there sone

ot her aspect of Part 4 that mandates a different concl usion?

| turn next to that question, which | will address on the
under st andi ng that whether B.C. Electric is now a "person", it
woul d be open to the Legislature to attach a liability or
obligation to it as of sone point prior to 5:00 p.m on August
20, 1965, which liability would have attached at that tine to

B.C. Hydro, making B.C. Electric's present |ack of

" personhood' irrelevant.

Does the Waste Managenent Act have the effect of making B.C.
El ectric a "responsible party" imedi ately before the
amal gamat i on?

[62] Proceeding on the assunption that the "four little words”
do have the effect | have stated, does the WAste Managenent
Act operate so as to fasten B.C. Electric with the obligations
of a "responsible person” as at the nonent inmmediately before
its amal gamation in 1965? This question raises squarely the

di stinction between the retrospective and retroactive
operation of statutes. The distinction has gained recognition
in Canada due in large part to the witing of Professor

Dri edger, the author of the first and second editions of
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Construction of Statutes. Professor Driedger stated the

di stinction succinctly in his 1978 article, supra:

A retroactive statute is one that operates as of a
time prior to its enactnment. A retrospective
statute is one that operates for the future only.
It is prospective, but it inposes new results in
respect of a past event. A retroactive statute
oper at es backwards. A retrospective statute
operates forward, but it |ooks backwards in that it
attaches new consequences for the future to an event
that took place before the statute was enacted. A
retroactive statute changes the law fromwhat it
was; a retrospective statute changes the | aw from
what it otherwi se would be with respect to a prior
event. [at 268-9; enphasis added. ]

In so witing, Professor Driedger would appear to have
articulated the reasoning of Dickson J. for the majority of
the Court in GQustavson Drilling (1964) Ltd. v. MN R (1975)
66 D.L.R (3d) 449, at 460. (In England, the judgnment of
Buckl ey, J. in West v. Gwnne [1911] 2 Ch. 1 (CA ), at 11-12
was evidently pivotal in making this distinction.) 1In the
second edition of Construction of Statutes, Driedger

el aborated further:

A retroactive statute is one that operates
backwards, that is to say, it is operative as of a
time prior toits enactnment. |t makes the | aw
different fromwhat it was during a period prior to
its enactnent. A statute is nmade retroactive in one
of two ways: either it is stated that it shall be
deened to have cone into force at a tine prior to
its enactnent, or it is expressed to be operative
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with respect to past transactions as of a past tine,
as, for exanple, the Act of Indemity considered in
Phillips v. Eyre. A retroactive statute is easy to
recogni ze, because there nmust be in it a provision
that changes the law as of a tinme prior to its
enactnent. Thus, for exanple, the Act to anend the
Custonms Tariff, S.C 1969-70, c. 6, assented to on
Decenber 19, 1969, provided that the anmendnents to
the Custons Tariff should be deened to have cone
into force on June 4, 1969 (the date of the Budget
Speech of the Mnister of Finance) and to have
applied to goods inported after that day; thus, a
new and hi gher rate of duty was applied to past
transactions as of a past tinme, nanmely, inportations
prior to the date the Act was enacted.

A retrospective statute, on the other hand,
changes the law only for the future, but it |ooks to
t he past and attaches new prejudicial consequences
to a conpleted transaction. As Lord Goddard said in
Re a Solicitor's Clerk [[1957] 1 WL.R 1219, at p
1223] an Act is retrospective if it

provi ded that anythi ng done before the Act
shoul d be void or voidable, or if a penalty
were inflicted for having acted in this or any
ot her capacity before the Act cane into
force....

A retrospective statute operates as of a past tine
in the sense that it opens up a closed transaction
and changes its consequences, although the change is

effective only for the future. [at 186; enphasis
added. ]

(Wth respect to the first underlined enphasi zed sentence

above, | note that the Waste Managenent Act does not contain
any statenment of a specific tinme prior to its enactnent when
it was intended to change the law. Counsel for the Attorney

General suggested that the Act should be taken as being
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retroactive to the date on which British Col unbi a entered

Conf ederation.)

[63] Although many witers and courts use the words
"retroactive" and "retrospective" interchangeably, the

di stinction suggested by Driedger has been adopted on many
occasions by this court, including Bera v. Marr (1986) 27
D.L.R (4th) 161, MacKenzie v. British Colunbia (Conmm ssioner
of Teachers' Pensions) (1992) 69 B.C.L.R (2d) 227, at paras.
11- 14, and Hornby Island Trust Commttee v. Stormwel| (1988)

30 B.CL.R (2d) 383, where Lanbert J.A said for the Court:

A retroactive statute operates forward in tine,
starting froma point further back in time than the
date of its enactnent; so it changes the | ega
consequences of past events as if the | aw had been
different than it really was at the tine those
events occurred. A retrospective statute operates
forward in tine, starting only fromthe date of its
enactnent; but fromthat tine forward it changes the
| egal consequences of past events. [at 389-90];
enphasi s added. ]

(See al so Lanbert J. A (in dissent on another point) in

Johnstone v. Wight [2002] B.C. J. No. 1422, at para. 5.)

[64] In the third edition of Construction of Statutes, edited
by Professor R Sullivan, she notes a "grow ng confusion
around the term'retrospective' in Canadian case |aw. " She

wites that the word "retroactive" is anbi guous:
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Two neani ngs of "retroactive legislation". To say
of legislation that it is retroactive is an

anbi guous statenent. It mght nmean that the

| egislation itself is retroactive, that is, it is

i ntended to operate retroactively as evi denced by
provi sions that expressly nake it applicable to the
past. This is the sense intended by Beetz J. when
he said, in Venne v. Quebec (Conm ssion de
protection du territoire agricole), that "[t]rue
retroactivity can generally be seen sinply from
reading a statute"”. Because it is strongly presuned
that legislation is not intended to operate
retroactively, statenents rebutting the presunption
tend to be obvious and cl ear.

The statenment that legislation is retroactive
can al so nean that, whether or not it is intended to
be retroactive, its application to certain
ci rcunstances would in fact give it a retroactive
effect. This is usually the sense intended when
litigants claimthat legislation is retroactive.
They nmean that its application to them would be
retroactive and therefore presumably was not
intended. Unlike retroactivity in the first sense,
retroactivity in the second sense cannot be seen
sinmply fromreading the statute. Recognizing
whet her a given application of legislation is
retroactive is often a difficult judgnent. [at 512]

[ 65] Professor Sullivan avoids using the term"retrospective"
al together in her analysis, which uses a nodel devel oped by
J.-P. Coté, dividing fact-situations into "epheneral”
"continuing” and "successive". (See Cbté, The Interpretation
of Legislation in Canada (2nd ed., 1991) at 279.) That
nonencl ature appears to have been abandoned by Co6té in his
third edition, published in 2000 (at 125-139) and receives

| ess enphasis from Professor Sullivan in the fourth edition of
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Dri edger (2002), at 548-553. | do not propose to conplicate
the law in British Colunbia further by departing from

Prof essor Driedger's analysis and the jurisprudence of this
court cited above. | will also pass by the interesting
guestion, not discussed by any of the foregoing authors, of
how a statutory limtation or postponenent thereof would
operate in connection with retrospective or retroactive

| egi sl ati on.

[66] Applying Driedger's termnology to the case at bar, there
I's no disagreenent anong counsel that Part 4 of the Waste
Managenent Act is at |east retrospective —i.e., that at a
mnimum it changes the law fromwhat it would otherw se be
with respect to prior events. It holds previous owners and
operators, as well as present ones, responsible, and secured
creditors who "at any tinme" exercised control over the
treatnment or disposal of a substance which resulted in
contamination. The liability provision (s. 27(1)) applies
even t hough the conduct in question "is or was not prohibited
by any legislation", and despite the terns of any "cancell ed,
expi red, abandoned or current permt or approval or waste

managenent pl an. Thus it seens clear the perceived
deficiencies of the previous |egislation reveal ed by cases

such as Renpel -Trail and B.C. Railway v. Driedger, supra, are
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cured — the Act "reaches back into the past” in the sense that
it attaches responsibility to past events or conduct. As I
have al ready nentioned, counsel for B.C Hydro therefore
conceded that if B.C. Electric were still in existence, it
woul d be subject to being named as a responsi bl e person by
reason of its activities in and about the Oak Street site

bet ween 1920 and 1954. But does Part 4 operate retroactively
such that B.C. Electric can be said to have been a
"responsi bl e" person as of 4:59 p.m on August 20, 1964? Does

Part 4 nmake the law different fromwhat it was at that tinme?

[67] As noted earlier, Professor Driedger states that a
retroactive statute is "easy to recogni ze" since it nust
contain a provision that changes the law as of a tine prior to
its enactnent." (See also Cdteé, supra, 3rd ed., at 127.) The

Wast e Managenent Act as a whol e does not contain any statenent

that it is neant to apply as of a date earlier than April 1,
1997, nor that it shall be deenmed always to have been | aw, or
that it has always been the law. The only express reference
in Part 4 to retroactivity is the word "retroactively" in s.
27(1), which applies to the liability of persons "who are
responsi bl e for renedi ation" of a contam nated site —a phrase
whi ch all counsel assuned, correctly in nmy view, is neant to

refer to "responsi bl e persons” as defined by s. 26.5(1). The
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definition does not suggest that such persons "are and have

al ways been" responsible persons or that they "are and have
since British Colunbia entered Confederation, been”
responsi bl e for renediation. Nor is any reference made to the
predecessor corporations of previous or present owners or

operators, or to the estates of deceased owners or operators.

[68] Does retroactive operation arise by necessary

i nplication? B.C Hydro argues that the presunption agai nst
retroactivity answers this question in the negative. The
presunpti on, which applies both to the retroactive and
retrospective operation of statutes, is founded in the belief
that legislation of this kind infringes on the rule of |aw and
Is unfair. Professor Sullivan states the reasons for the

presunpti on nost strongly:

The reasons for presunption. Because a retroactive
| aw applies to past events, its practical effect is
to change the |l aw that was applicable to those
events at the tine they occurred. To change the | aw
governing a matter after it has already passed
violates the rule of law. 1In fact, it nmakes
conpliance with the I aw i npossible. As Raz points
out, the fundanmental tenet on which the rule of |aw
Is built is that in order to conply with the |law, or
rely on it in a useful way, the subjects of the | aw
have to know i n advance what it is. [J. Raz, "The
Rul e of Law and its Virtue" in The Authority of Law
(New York: Oxford University Press, 1979).] By
definition, a retroactive law is unknowable until it
is too |ate.
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No matter how reasonabl e or benevol ent
retroactive legislation may be, it is inherently
arbitrary for those who could not know its content
when acting or making their plans. And when
retroactive legislation results in a | oss or
di sadvant age for those who relied on the previous
law, it is not only arbitrary but also unfair. Even
for persons who are not directly affected, the
stability and security of |law are di mnished by the
frequent or unwarranted enactnent of retroactive
| egi sl ati on.

In short, retroactive legislation is

undesirabl e because it is arbitrary and because it
tends to be unfair. [at 513]

(See also Cdté, supra, 3rd ed., at 148; Driedger, supra, 2nd
ed., at 185; M MDonald, An Enquiry into the Ethics of
Retrospective Liability: The Case of British Colunbia' s Bil

26, (1995) 29 U.B.C. Law Rev. 63; and R Crow ey and

F. Thonpson, Retroactive Liability, Superfund and the
Regul ati on of Contam nated Sites in British Colunbia, at p. 87

of the sanme vol une, especially at 110.)

[ 69] However, the presunption does not apply in all cases.
Prof essor Driedger, in a passage approved by the Suprenme Court
of Canada in Brosseau v. Alberta Securities Conm ssion [1989]
1 SSCR 301, at 318-19, explains:

. there are three kinds of statutes that can

properly be said to be retrospective, but there is

only one that attracts the presunption. First,

there are the statutes that attach benevol ent
consequences to a prior event; they do not attract
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the presunption. Second, there are those that
attach prejudicial consequences to a prior event;
they attract the presunption. Third, there are
those that inpose a penalty on a person who is
descri bed by reference to a prior event, but the
penalty is not intended as further punishnment for
the event; these do not attract the presunption.
[at 198]

[ 70] L' Heureux-Dubé, J. summarized this passage of Brosseau by
saying the presunption applies "only to prejudicial statutes”
(p. 318), and that since the statutory anendnent under

consi deration in Brosseau was "designed to protect the public,
the presunption . . . [was] effectively rebutted” (p. 321).

As noted by Professor Sullivan (supra, 4th ed., at 561), the

| atter conment of L'Heureux-Dubé J. was, with respect, perhaps
m sl eadi ng: the presunption is not rebutted sinply by show ng
that the purpose of a provision is to protect the public. The
enphasis is not on the intention or notivation of the
Legi sl ature, but on the consequences attached by the

| egislation to the past acts or conduct. Mreover, as M.
Singl eton argued, virtually every statute is designed to
protect the public or the public interest in sone way.

Qobvi ously, the Waste Managenent Act is intended to do so. But
Part 4 clearly does not attach "benevol ent consequences” to
prior events. It attaches new liabilities to conduct (even

conduct expressly authorized under pernmits issued by the
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Crown) that previously did not attract liability; and that
consequence is "prejudicial"” to those affected, though perhaps

not "punitive" or "penal"

[71] | have little doubt that the presunption applies to Part
4. But since it applies to both retroactive and retrospective
| egi slation (though with less force to the latter: see

Dri edger, supra, 2nd ed., at 197-8), it is in any event not of
great assistance to the question being addressed in this case.
So, setting aside the presunption and considering only that a
statute generally speaks prospectively, | return to whether
Part 4 or the definition of "responsible person” ins. 26.5is
by inplication to be read retroactively to sone point in tine
prior to August 20, 1965. |In answering this question, counse
for the Attorney General said that recent cases have shown a
"policy trend" towards recognizing the desirability of
environmental protection and renedi ation. This argunent was
not hel pful, assumng as it does that the neaning and
operation of statutes may or shoul d be deci ded by judges on
the basis of the laudability (in their opinion) of the policy
objective in question. M. Singleton, counsel for B.C. Hydro,
rightly responded that the role of the courts is to interpret

the law, including statutes, in accordance with recogni zed
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rules of law and that if the neaning of a statute is clear, a

court nust give effect to it.

[72] At the sane tine, s. 8 of the Interpretation Act,

R S.B.C. 1996, c. 238, states that every enactnent nust be
construed as being renedial and nust be given "such fair,

| arge and |iberal construction and interpretation as best
ensures the attainnent of its objects.” Further, the "nodern”
approach to statutory construction (endorsed on nmany occasi ons
by the Suprene Court of Canada) tells us that "the words of an
Act should be read in their entire context and in their
grammati cal and ordi nary sense harnoniously with the schene of
the Act, the object of the Act, and the intention of
Parliament.” (Driegder, 2nd ed., supra, at 87.) 1In this
regard, the Attorney Ceneral submitted in his factumthat the
express words of the Waste Managenent Act clearly show a

| egislative intent that all the provisions of Part 4 be
interpreted retroactively and that such interpretation is
necessary to give effect to the purposes of Part 4. The

pri mary purpose of Part 4, M. Rowbotham argued, is the
"expeditious renediation of contam nated sites”, which purpose
woul d be undermned "if the Mnistry [of the Environnent] was
limted as to the parties it could order to renediate a

property." Mdre specifically:
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to hold that a person could be retroactively
liable in a private cost recovery action for
remedi ati on, but could not be retroactively
responsi bl e for causing the contanination, would rob
even the private cost recovery action of its intent.
The private cost recovery is designed to enable
persons who incur renediation costs to recover those
costs from anyone who caused or contributed to the
contam nation. However, these persons are descri bed
ins. 27(4) as 'responsible persons'. If
responsibility is not retroactive under a
remedi ati on order, then the pool of persons liable
under s. 27(4) would be simlarly restricted.

[73] Wth respect, | amnot persuaded that Part 4 nust be

gi ven retroactive, as opposed to retrospective, operation to
achi eve its apparent purpose of subjecting a |large class of
persons to renedi ation obligations. As already noted, Part 4
undoubtedly "reaches into the past”. It fastens

responsi bility on previous owners and operators of

contam nated sites and persons who transported or arranged for

the transport of contam nating substances at sone tine in the

past, i.e., prior to April 1, 1997. Presumably, Part 4
permts the recovery of renediation costs incurred before that
date. In Driedger's term nol ogy, new "prejudicial
consequences” are attached to conpl eted transactions or
events. The reasoning in Renpel-Trail and B.C. Railway v.

Dri edger, supra, is no |longer tenable. Furthernore, once a
person has been shown to be a "responsi bl e person” as defined,

his or her liability under s. 27(1) is very arguably — we need
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not finally decide the point in this case — retroactive,

al though when it is retroactive to is unclear. (Since as

al ready nentioned, a plaintiff suing under s. 27(1) nust have
incurred renedi ation costs, it nay be that the liability dates
back to when the costs were incurred. | leave this issue to
be resol ved on another day.) But wth respect to the Attorney
General's subm ssion that "to be liable is to be responsible",
it must be renenbered that under Part 4, liability follows
responsibility. The statute clearly contenplates that before
one may be "liable" under s. 27(1), he or she nust be a

"responsi bl e person" as defined by s. 26.5.

[74] In summary, Part 4 casts a very w de net indeed, both in
terns of past events and in terns of persons caught by the
definition of "responsible person.” It cannot be said, in ny
opi nion, that its objects would be underni ned unless the
definition al so operated retroactively. |Indeed, | consider

that in drafting the Act to operate retrospectively, the

draftsman nust have attai ned the Legislature's main objective

and that cases in which retroactive operation would yield many

practical results would be very rare indeed.

[75] By the sane token, if all of Part 4 or the definition of

"responsi bl e person", did operate retroactively, the
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I nplications would be breathtaking in terns of |egal theory.
Any individual or body corporate who had contributed to the
contami nation of real property in British Colunbia since the
time it entered Confederation would be caught in the net as of
the time of the contam nation. |Individuals have died, estates
and corporations have been wound up, businesses and properties
have been bought and sold, financial statenents have been
relied upon —the finality of a host of transactions and
representations would be cast into doubt by a statute that

i nposes liability retroactively to 1871 —subject, | suppose,
to any bar arising under the Limtation Act (concerning which
we received no submissions). Quite apart from any presunption
of construction, this fact should cause any court to require

that clear |anguage be used to effect such a result.

[76] In short, | agree with Deputy Director Driedger, who

stated in his reasons:

. for the purpose of the power to issue a
remedi ation order in s. 27.1(1() of the Act, the
definitions of responsible person in the 1993
amendnents to the Waste Managenent Act are not
retroactive. Nothing in the |anguage of s. 26.5
suggests that definitions operate backward in tine
and change the law fromwhat it was in 1965. The
provi sions are instead a clear exanple of
retrospective legislation which —in relation to the
definition of responsible person — operates for the
future but in so doing inposes new | egal
consequences in respect of past actions, events or
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status. Thus, on April 1, 1997, a person who was a
past or present owner or operator of a contam nated
site, or a person who in the past was a producer or
transporter, becane a responsi bl e person subject to
a renediation order. Wile the effect of the
amendnents was to dramatically expand in the present
the responsibility of persons for their past actions
or status, the anmendnents do not change the | aw as
it existed before the |egislation cane into force.

[ Enphasi s added. ]

(I note that in an article entitled "Retrospectivity in Law'
(1995) 29 U.B.C. Law Rev. 5, Professor E. Edinger takes a
simlar view concerning Part 4 (see paras 10-12), as does

Prof essor M MDonal d, ibid, at 63-71.)

[77] It follows in nmy judgenent that B.C. Electric cannot be
said to have been a "responsible person" as at 4:59 p.m on
August 20, 1965 or to have had a liability under s. 27(1) of

the WAste Managenent Act at that tine. As well, for the

reasons stated earlier, it is nmy viewthat B.C. Hydro assuned
only the obligations and liabilities to which B.C. Electric
was subject imrediately before the amal gamation in 1964, and
alternately, that even had B.C. Electric anmal gamated in the
"usual way', it cannot now be said to be a "person" as

requi red by the chain of statutory definitions enconpassed by

the term"responsi ble person” in Part 4. | would allow the

2003 BCCA 436 (CanLll)



British Colunbia Hydro and Power Authority v.
British Colunbia (Environnmental Appeal Board) Page 71

appeal and reinstate the decision of the Deputy D rector dated

October 15, 1998 as it relates to B.C. Hydro.

[78] We are indebted to counsel for their able argunents.

“The Honour abl e Madam Justi ce Newbury”
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APPENDI X A
Wast e Managenent Act

Part 4 - Contam nated Site Renedi ati on

Division 3 —Liability
Persons responsi ble for renediation at contam nated sites

26.5 (1) Subject to section 26.6, the foll owi ng persons are
responsi bl e for renediation at a contam nated site:

(a) a current owner or operator of the site;
(b) a previous owner or operator of the site;
(c) a person who

(i) produced a substance, and

(ii) by contract, agreenent or otherw se caused
the substance to be di sposed of, handl ed
or treated in a manner that, in whole or
in part, caused the site to becone a
cont am nat ed site;

(d) a person who

(i) transported or arranged for transport of a
subst ance, and

(ii) by contract, agreenent or otherw se caused
the substance to be di sposed of, handl ed
or treated in a manner that, in whole or
in part, caused the site to becone a
contam nated site;

(e) a person who is in a class designated in the
regul ations as responsi ble for renediation.

(2) In addition to the persons referred to in subsection
(1), the followi ng persons are responsible for
remedi ati on at a contam nated site that was
contami nated by migration of a substance to the
contam nated site:

(a) a current owner or operator of the site from
whi ch the substance m grated;
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(3)

(b) a previous owner or operator of the site from
whi ch the substance m grated;

(c) a person who
(i) produced the substance, and

(ii) by contract, agreenent or otherw se caused
the substance to be disposed of, handl ed
or treated in a manner that, in whole or
in part, caused the substance to migrate
to the contam nated site;

(d) a person who

(i) transported or arranged for transport of
t he substance, and

(ii) by contract, agreenent or otherw se caused
the substance to be disposed of, handl ed
or treated in a manner that, in whole or
in part, caused the substance to migrate
to the contam nated site.

A secured creditor is responsible for renediation at
a contam nated site if

(a) the secured creditor at any tine exercised
control over or inposed requirenents on any
person regardi ng the manner of treatnent,

di sposal or handling of a substance and the
control or requirenents, in whole or in part,
caused the site to becone a contam nated site,
or

(b) the secured creditor beconmes the registered
owner in fee sinple of the real property at the
contam nated site,

but a secured creditor is not responsible for

remedi ation if it acts primarily to protect its
security interest, including, without limtation, if
t he secured creditor

(c) participates only in purely financial mtters
related to the site,

(d) has the capacity or ability to influence any
operation at the contam nated site in a way
that woul d have the effect of causing or
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(e)

(f)

I ncreasi ng contam nati on, but does not exercise
that capacity or ability in such a way as to
cause or increase contam nation,

I nposes requirenments on any person if the
requi renents do not have a reasonabl e
probability of causing or increasing
contam nation at the site, or

appoints a person to inspect or investigate a
contam nated site to determne future steps or
actions that the secured creditor m ght take.

Persons not responsible for renediation

26.6 (1) The follow ng persons are not responsible for
renedi ation at a contam nated site:

(a)

(b)

(c)

(d)

a person who woul d becone a responsi bl e person
only because of an act of God that occurred
before the conmng into force of this section
and who exercised due diligence with respect to
any substance that, in whole or in part, caused
the site to becone a contam nated site;

a person who woul d becone a responsi bl e person
only because of an act of war and who exerci sed
due diligence with respect to any substance
that, in whole or in part, caused the site to
becone a contam nated site;

a person who woul d becone a responsi bl e person
only because of an act or omission of a third
party, other than

(i) an enpl oyee,
(ii) an agent, or

(ii1) a party with whomthe person has a
contractual relationshinp,

i f the person exercised due diligence with
respect to any substance that, in whole or in
part, caused the site to becone a contam nated
site;

an owner or operator who establishes that
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(e)

(f)

(i)

(i)

(iii)

at the tinme the person becane an owner or
operator of the site,

(A) the site was a contam nated site,

(B) the person had no know edge or reason
to know or suspect that the site was
a contam nated site, and

(C© the person undertook all appropriate
inquiries into the previous ownership
and uses of the site and undert ook
ot her investigations, consistent with
good conmerci al or customary practice
at that tine, in an effort to
mnimze potential liability,

whil e the person was an owner of the
site, the person did not transfer any
interest in the site without first

di scl osi ng any known contam nation to
the transferee, and

the owner or operator did not, by any
act or om ssion, cause or contribute to
the contam nation of the site;

an owner or operator who owned or occupied a

site

that at the tine of acquisition was not a

contani nated site and during the ownership or
operation the owner or operator did not dispose
of, handle or treat a substance in a manner

t hat ,

in whole or in part, caused the site to

beconme a contam nated site;

a per

son described in section 26.5 (1) (c) or

(d) or (2) (c) or (d) who

(i)

(i)

transported or arranged to transport a
substance to a site if the owner or
operator of the site was authorized by or
under statute to accept the substance at
the tinme of its deposit, and

recei ved perm ssion to deposit the
substance fromthe owner or operator
descri bed in subparagraph (i);
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(2)

(g) a governnent body that involuntarily acquires
an ownership interest in the contam nated site,
ot her than by governnent restructuring or
expropriation, unless the governnent body
caused or contributed to the contam nation of
the site;

(h) a person who provides assistance or advice
respecting renedi ati on work at a contam nated
site in accordance with this Act, unless the
assi stance or advice was carried out in a
negl i gent fashion;

(i) a person who owns or operates a contam nated
site that was contam nated only by the
m gration of a substance from ot her real
property not owned or operated by the person;

(j) an owner or operator of a contam nated site
cont ai ni ng substances that are present only as
nat ural occurrences not assisted by human
activity and if those substances al one caused
the site to be a contam nated site;

(k) subject to subsection (2), a governnent body
t hat possesses, owns or operates a roadway,
hi ghway or right of way for sewer or water on a
contami nated site, to the extent of the
possessi on, ownership or operation;

(1) a person who was a responsi ble person for a
contam nated site for which a conditiona
certificate of conpliance or a certificate of
conpl i ance was i ssued and for which anot her
per son subsequently proposes or undertakes to

(i) ~change the use of the contam nated site,
and

(ii) provide additional renediation;

(m a person who is in a class designated in the
regul ations as not responsi ble for renedi ation.

Subsection (1) (k) does not apply with respect to
contam nati on placed or deposited bel ow a roadway,
hi ghway or right of way for sewer or water by the

2003 BCCA 436 (CanLll)



British Colunbia Hydro and Power Authority v.
British Colunbia (Environnmental Appeal Board) Page 77

(3)
CGener al
27 (1)

(2)

(3)

government body that possesses, owns or operates the
roadway, highway or right of way for sewer or water.

A person seeking to establish that he or she is not
a responsi bl e person under subsection (1) has the
burden to prove all elenents of the exenption on a
bal ance of probabilities.

principles of liability for renediation

A person who is responsible for renmedi ation at a
contam nated site is absolutely, retroactively and
jointly and severally liable to any person or
governnment body for reasonably incurred costs of
remedi ati on of the contam nated site, whether
incurred on or off the contam nated site.

For the purpose of this section, "costs of
remedi ati on" neans all costs of renmedi ati on and
i ncludes, without limtation,

(a) costs of preparing a site profile,

(b) costs of carrying out a site investigation and
preparing a report, whether or not there has
been a deterni nation under section 26.4 as to
whet her or not the site is a contam nated site,

(c) legal and consultant costs associated with
seeking contributions from other responsible
per sons, and

(d) fees inposed by a manager, a mnunicipality, an
approving officer, a division head or a
district inspector under this Part.

Liability under this Part applies

(a) even though the introduction of a substance
into the environnent is or was not prohibited
by any legislation if the introduction
contributed in whole or in part to the site
becom ng a contam nated site, and

(b) despite the terns of any cancelled, expired,
abandoned or current permt or approval or
wast e nanagenent plan and its associ ated
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(4)

operational certificate that authorizes the
di scharge of waste into the environnent.

Subj ect to section 27.3 (3), any person, including,
but not limted to, a responsible person and a
manager, who incurs costs in carrying out

renedi ation at a contanmi nated site nmay pursue in an
action or proceeding the reasonably incurred costs
of renediation fromone or nore responsi bl e persons
in accordance with the principles of liability set
out in this Part.

Renedi ati on orders

27.1 (1)

(2)

(3)

A manager nmy issue a renediation order to any
responsi bl e person.

A renedi ation order nmay require a person referred to
in subsection (1) to do all or any of the follow ng:

(a) undertake renediation,;

(b) contribute, in cash or in kind, towards another
person who has reasonably incurred costs of
renmedi ati on;

(c) give security in an anmobunt and form which can
i nclude real and personal property, subject to
condi ti ons the manager specifies.

When consi dering whet her a person should be required
to undertake renedi ati on under subsection (2), a
manager may determ ne whet her renedi ati on shoul d
begin pronptly, and nust particularly consider the
fol | ow ng:

(a) adverse effects on human health or pollution of
the environnent caused by contam nation at the
site;

(b) the potential for adverse effects on human
health or pollution of the environnent arising
fromcontam nation at the site;

(c) the likelihood of responsible persons or other
persons not acting expeditiously or
satisfactorily in inplenenting remediation,;
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(4)

(5)

(d) in consultation with the chief inspector
appoi nted under the M nes Act, the requirenents
of a reclamation permt issued under section 10
of that Act;

(e) in consultation with a division head under the
Petrol eum and Natural Gas Act, the adequacy of
remedi ati on bei ng undertaken under section 84
of that Act;

(f) other factors, if any, prescribed in the
regul ati ons.

When considering who will be ordered to undertake or
contribute to renedi ati on under subsections (1)

and (2), a manager nust to the extent feasible

wi t hout | eopardizing renedi ati on requirenents

(a) take into account private agreenents respecting
liability for renediati on between or anong
responsi bl e persons, if those agreenents are
known to the nanager, and

(b) on the basis of information known to the
manager, name one or nore persons whose
activities, directly or indirectly, contributed
nost substantially to the site beconing a
contam nated site, taking into account factors
such as

(i) the degree of involvenent by the persons
in the generation, transportation,
treatnment, storage or disposal of any
substance that contributed, in whole or in
part, to the site beconing a contam nated
site, and

(ii) the diligence exercised by persons with
respect to the contam nation.

A renedi ati on order does not affect or nodify the
right of a person affected by the order to seek or
obtain relief under an agreenment, other |egislation
or conmon law, including but not limted to damages
for injury or loss resulting froma rel ease or
threatened rel ease of a contam nati ng substance.
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(6)

(7)

(8)

(9)

If a renediation order or a pollution abatenent
order requiring renedi ati on under section 31 is

I ssued, and a manager has not yet determned if a
site is a contam nated site under section 26.4, the
manager must, as soon as reasonably possible after
t he i ssuance of the order,

(a) determ ne whether the subject site is a
contanmi nated site, in accordance with
section 26.4, and

(b) make a ruling as to whether the person naned in
the order is a responsible person under
section 26.5,

and if the person is not found to be a responsible
person under paragraph (b), the manager nmaking the
order nust conpensate, in accordance with the
regul ati ons, the person for any costs directly
incurred by the person to conply with the order.

A person receiving a renedi ati on order under
subsection (1) or actual notice of a renediation
order under subsection (11) nust not, wthout the
consent of a manager, know ngly do anything that

di m ni shes or reduces assets that could be used to
satisfy the terms and conditions of the renediation
order, and if the person does so, the manager,
despite any ot her renedy sought, may commence a
civil action against the person for the anmount of
the di m ni shnment or reduction.

A manager nmay provide in a renediation order that a
responsi bl e person at a contam nated site is not
required to begin renediation for a specified period
of tinme if the contam nated site does not present an
I mm nent and significant threat or risk to

(a) human health, given current and anti ci pated
human exposure, or

(b) the environnent.

A person who has submitted a site profile under
section 26.1 (8) nust not directly or indirectly

di m ni sh or reduce assets at a site designated in
the site registry as a contam nated site, including,
wi thout |imtation,

2003 BCCA 436 (CanLll)



British Colunbia Hydro and Power Authority v.
British Colunbia (Environnmental Appeal Board) Page 81

(10)
(11)

(a) disposition of real or personal assets, or
(b) subdivision of |and

until he or she requests and obtains witten notice
froma manager that the manager does not intend to
issue a renediation order, and if the manager gives
notice of the intention to issue a renediation
order, or if the manager issues a renediation order,
subsection (7) applies.

A manager nmay anend or cancel a renediation order

A manager nmaking a renedi ati on order nust, within a
reasonable tine, provide notice of the order in
witing to every person holding an interest with
respect to the contamnated site that is registered
inthe land title office at the tinme of issuing the
or der.

Al l ocation pane

27.2 (1)

(2)

(3)

The m nister may appoint up to 12 persons with
speci ali zed know edge in contam nation, renediation
or nethods of dispute resolution to act as

al | ocation advi sors under this section.

A manager may, on request by any person, appoint an
al | ocati on panel consisting of 3 allocation advisors
to provide an opinion as to all or any of the
fol | ow ng:

(a) whether the person is a responsible person;

(b) whether a responsible person is a m nor
contri butor;

(c) the responsible person's contribution to
contam nation and the share of the renedi ation
costs attributable to this contamnation if the
costs of renedi ation are known or reasonably
ascertai nabl e.

When providing an opinion under subsection (2) (b)
and (c), the allocation panel nust, to the extent of
avai | abl e i nformati on, have regard to the foll ow ng:
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(4)

(5)

(6)

(a) the information available to identify a
person's relative contribution to the
cont am nati on;

(b) the anmount of substances causing the
cont am nati on;

(c) the degree of toxicity of the substances
causi ng the contam nati on;

(d) the degree of involvenent by the responsible
person, conpared wth one or nore other
responsi bl e persons, in the generation,
transportation, treatnent, storage or disposa
of the substances that caused the site to
becone cont am nat ed,;

(e) the degree of diligence exercised by the
responsi bl e person, conpared with one or nore
ot her responsi bl e persons, with respect to the
subst ances causi ng contam nation, taking into
account the characteristics of the substances;

(f) the degree of cooperation by the responsible
person with governnent officials to prevent any
harm to human health or the environnent;

(g) in the case of a mnor contributor, factors set
out in section 27.3 (1) (a) and (b);

(h) other factors considered relevant by the pane
to apportioning liability.

A manager may require, as a condition of entering a
vol untary renedi ati on agreenent with a responsi bl e
person, that the responsible person, at his or her
own cost, seek and provide to the manager an opi nion
froman allocation panel under subsection (2).

A manager may consider, but is not bound by, any
al | ocati on panel opinion.

Wrk perforned by the allocation panel nust be paid
for by the person who requests the opinion.
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M nor contributors

27.3 (1) A manager may determ ne that a responsible person is
a mnor contributor if the person denonstrates that

(a) only a mnor portion of the contam nation
present at the site can be attributed to the
per son,

(b) either

(i) no renediation would be required solely as
a result of the contribution of the person
to the contam nation at the site, or

(ii) the cost of renmediation attributable to
t he person would be only a m nor portion
of the total cost of the renediation
required at the site, and

(c) in all circunstances the application of joint
and several liability to the person would be
undul y har sh.

(2) Wien a manager nakes a determ nation under
subsection (1) that a responsible person is a m nor
contributor, the manager nust determ ne the anount
or portion of renediation costs attributable to the
responsi bl e person.

(3) A responsible person determned to be a m nor
contri butor under subsection (1) is only liable for
renedi ati on costs in an action or proceedi ng brought
by anot her person or the governnent under section 27
up to the anount or portion specified by a manager
in the determ nation under subsection (2).
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APPENDI X B
Amal gamat i on Agreenent
SCHEDULE

TH' S AGREEMENT is nmade the 20th day of August, 1965,

Bet ween:

BRI TI SH COLUMBI A HYDRO AND PONER AUTHORI TY, established
by the British Colunbia Hydro and Power Authority Act,
1964, of 970 Burrard Street, in the Gty of Vancouver, in
the Province of British Colunbia (hereinafter called "the
Aut hority"),

AND

BRI TI SH COLUMBI A PONER COW SSI ON, established by the
Power Act, of 970 Burrard Street, in the Cty of
Vancouver, in the Province of British Colunbia
(hereinafter called "the Conm ssion"),

AND

BRI TI SH COLUMBI A ELECTRI C COVPANY LI M TED, a conpany

I ncorporated under the laws of British Col unbia, of 970
Burrard Street, in the Gty of Vancouver, in the Province
of British Colunbia (hereinafter called "the Conpany").

WHEREAS, by Order in Council made on the 20th day of
August, 1965, pursuant to section 14(1) of the British
Col unmbi a Hydro and Power Authority Act, 1964, and pursuant to
section 9(1) of the Power Measures Act, 1964, and pursuant to
all other powers thereunto enabling, approval has been given
to the Authority, the Comm ssion and the Conpany havi ng power
to amal gamate with each other in the nanner therein set out;

AND WHEREAS by the said Order in Council the procedure to
be followed for effecting such amal gamation is prescribed to
be by agreenent between the Authority, the Comm ssion and the
and t he Conpany;

NOW THEREFORE THI S AGREEMENT W TNESSES THAT:

(1) The Authority, the Conmm ssion and the Conpany hereby
amal gamate with each other in such a manner that

(a) they continue as one anal gamated corporati on
which is the British Colunbia Hydro and Power
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Authority as established by the British
Col unmbi a Hydro and Power Authority Act, 1964,

(b) the Conpany and the Comm ssion cease to exi st

as separate corporations, and

(c) the Authority shall be seized
hold all the properties, asset
contracts, powers, rights, pri
i munities, concessions and fr
conferred or inposed by statut

of , possess and
s, undert aki ngs,
Vi | eges,

anchi ses, whet her
e or otherw se,

and subject to the Power Measures Act, 1964,
shall be liable for all duties, liabilities and
obl i gati ons, whether conferred or inposed by

statute or otherw se, of each

of the Authority,

t he Conpany and the Comm ssion immedi ately

bef ore the amal gamati on.

(2) This agreenent and the anmal gamati on effected hereby

are effective at and from5 p.m local tine i
British Colunbia, on Friday, the 20th day of

n Vancouver,
August, 1965.

I N WTNESS WHERECF t hi s agreenent has been executed by

the parties hereto.

The Comon Seal of BRI TI SH COLUMBI A )
HYDRO AND POWNER AUTHORI TY was )
hereto affixed in the presence of: )
"G M Shrunt )

Chai r man. )

"P. R Kidd" )

Assi stant Secretary. )

The official seal of BRI TISH COLUMBI A )
POAER COWMM SSI ON was hereto affi xed )
in the presence of: )
"H. L. Keenl eysi de" )

Chai r man. )

"P. R Kidd" )
Secretary. )

The Common Seal of BRI TI SH COLUMBI A )
ELECTRI C COVPANY LI M TED was )
hereto affixed in the presence of: )
"G M Shrunt )

Chai r man. )

"P.R Kidd" )

Assi stant Secretary. )

[ SEAL]

[ SEAL]

[ SEAL]
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APPENDI X C
Order-in-Council No. 2386

Approved and ordered this 20th day of August, A D. 1965.

"George R Pearkes"
Li eut enant - Gover nor .

At the Executive Council Chanber, Victoria,

PRESENT:
The Honourable "WA. C. Bennett" In the Chair
"R W Bonner"

"R G WIIiston"
"E.C.T. Martin"
"WD. Black"

SSSSSSSSS5555S

To H s Honour
The Li eut enant - Governor in Council

The undersi gned has the honour to recomrend:

THAT, pursuant to section 14(1) of the British Col unbia
Hydro and Power Authority Act, 1964 and pursuant to section
9(1) of the Power Measures Act, 1964 and pursuant to all other
powers thereunto enabling, approval be given to the British
Col unmbi a Hydro and Power Authority established by the British
Col umbi a Hydro and Power Authority, 1964 and to the British
Col unmbi a Electric Conpany Limted and to the British Col unbi a
Power Conm ssion having power to amal ganate with each other in
such a manner t hat

(a) they continue as one anmal gamated corporati on which
Is British Colunbia Hydro and Power Authority as
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(b)

(c)

established by the British Colunbia Hydro and Power
Aut hority Act, 1964, and

the said British Colunbia Electric Conpany Linted
and the said British Colunbia Power Conm ssion cease
to exi st as separate corporations, and

the said British Colunbia Hydro and Power Authority
shall be seized of, possess and hold all the
properties, assets, undertakings, contracts, powers,
rights, privileges, inmunities, concessions and
franchi ses, whether conferred or inposed by statute
or otherw se and subject to the Power Measures Act,
1964 be liable for all duties, liabilities and

obl i gations, whether conferred or inposed by statute
or otherw se, of each of the said British Col unbia
Hydro and Power Authority, British Colunbia Electric
Conmpany Limted and British Col unbi a Power

Comm ssion i mredi ately before the amal ganati on:

AND THAT the procedure for effecting such anmal ganati on
shal |l be as follows: -

(a)

(b)

British Colunbia Hydro and Power Authority,
establ i shed by the British Col unbia Hydro and Power
Aut hority Act, 1964, British Colunbia Electric
Conmpany Limted, and British Col unbi a Power

Conmi ssion, shall enter into an agreenent providing
for the amal gamati on; and

the amal gamati on effected by the amal ganati on
agreenent shall becone effective at the date and
time provided in the amal gamati on agr eenent.

DATED this 20th day of August A D. 1965

"WA.C. Bennett"
PREM ER

APPROVED this 20th day of August A. D. 1965

"WA.C. Bennett"
PRESI DI NG MEMBER OF THE EXECUTI VE COUNCI L
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APPENDI X D
Order-in-Council No. 2387

Approved and ordered this 23rd day of August, A D. 1965.

"George R Pearkes"
Li eut enant - Gover nor .

At the Executive Council Chanber, Victoria,

PRESENT:

The Honour abl e In the Chair.
Bennet t

Bonner

W Iliston

Martin

Bl ack

SSSSSSSSS5555S

To H s Honour
The Li eut enant-Gvernor in Council

The under si gned has the honour to report:

THAT British Colunbia Electric Conpany Limted is a
conmpany i ncorporated under the Conpani es Act:

AND THAT by Order of the Lieutenant-Governor in Counci
made pursuant to the British Col unbia Hydro and Power
Aut hority Act, 1964, and the Power Measures Act, 1964, and al
ot her powers thereunto enabling, the amal gamation of British
Col unmbi a Hydro and Power Authority established by the British
Col unmbi a Hydro and Power Authority Act, 1964, and the British
Col unmbi a Electric Conpany Limted and the British Col unbi a
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Power Comm ssion has been approved, and that by agreenent nade
pursuant to that Order-in-Council the amal ganati on aforesaid
has taken place, and that the British Colunbia Electric
Conmpany Limted has ceased to exist as a separate corporation:

AND THAT t he Power Measures Act, 1964 provides that the
Conpani es Act has not applied and does not apply to the
British Colunbia Electric Conpany Limted except to the extent
that nmay be provided by Order of the Lieutenant-Governor in
Counci | :

AND TO RECOVWEND THAT pursuant to the Power Measures Act,
1964 and all other powers thereunto enabling section 212 of
t he Conpanies Act shall apply to the British Colunbia Electric
Conpany Limted, and that pursuant to that section the
i ncorporation of British Colunbia Electric Conpany Linmted be
revoked and cancelled and that British Colunbia Electric
Conmpany Limted be declared to be dissolved, and that such
ot her provisions of the Conpanies Act apply to the British
Col unbia Electric Conpany Limted to the extent necessary to
ef fect the revocation, cancellation and di ssol uti on hereby
made.

DATED t his 21st day of August, A D. 1965.

"R W Bonner"
ATTORNEY GENERAL.

APPROVED t his 21st day of August, 1965.

"WA.C. Bennett"
PRESI DI NG MEMBER OF THE EXECUTI VE COUNCI L.
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Reasons for Judgnment of the Honourabl e Madam Justice Prowse:

[79] | have had the privilege of reading, in draft form the
reasons for judgnent of ny colleagues. Wth respect, | agree
wi th Madam Justice Newbury that the British Colunbia Hydro and
Power Authority ("Hydro") cannot be fixed with liability under
the Waste Managenent Act, R S.B.C. 1996, c. 482, in these
circunstances. | amalso in substantial agreement with her
reasons for reaching this conclusion. | would prefer not to
express any view, however, with respect to her alternative
basis for finding that Hydro is not |iable, discussed at

para. 6, and paras. 58-60 of her draft, since this point was

not raised, or addressed, by the parties.

[80] Wiile | take no issue with Madam Justice Row es'

di scussion of the general |aw of amal gamation and the
application of R v. Black and Decker Mnufacturing Co.,

[1975] 1 S.C. R 411 as a general rule, | agree with Newbury
J.A that neither the general |aw of amal ganation nor the

Bl ack and Decker decision governs the result in this case. As
counsel noted at the outset of this appeal, the resol ution of
this case turns primarily on the Agreenent between the
parties, with particul ar enphasis on the words "i medi atel y

before the amal gamation” in clause (c) of the Agreenent.
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[ 81] Madam Justice Rowl es directly addresses the neani ng of
this phrase in para. 115 of her reasons where she states that
"saying that the new enterprise has the obligations of the old
as they existed 'inmediately before the amal gamation', is no
different in substance fromsaying that 'thereafter' (neaning
after amal gamation) the new enterprise has all the obligations
of the old."™ For the reasons given by Newbury J. A, | am

unable to agree with this interpretation.

[82] | also note that the spectre of conpanies at |arge
avoiding liability to third parties through amal gamation is
ef fectively precluded by various |egislation governing

amal gamati ons, including the Conpany Act, R S.B.C. 1996,

C. 62, the Business Corporations Act, S.B.C. 2002, c. 57 [not
yet enacted], and the Canada Busi ness Corporations Act,

R S.C 1985, c¢c. CG44. It is only because Hydro is not subject
to such | egislation, because of the specific wording of this
Agreenment, and because of the other factors nentioned by
Newbury J. A, that the result in this case, which | agree is
anomal ous, could occur. In other words, this case is not of

precedenti al val ue.
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[83] In the result, I, too, would allow the appeal and
reinstate the decision of the Deputy Director dated

Cct ober 15, 1998, as it relates to Hydro.

“The Honour abl e Madam Justi ce Prowse”
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Reasons for Judgnment of the Honourabl e Madam Justice Row es:

| . | nt roducti on

[84] This is an appeal fromthe order of M. Justice Low dated
6 April 2000, dismissing a petition brought by the appellant,
the British Colunmbia Hydro and Power Authority, for judicia
review of a decision of the Environnmental Appeal Board ("EAB")
dated 23 August 1999. The EAB decided that the appellant
could be held liable for the pre-amal gamati on actions of the
British Colunbia Electric Conpany ("B.C. Electric") and could
be naned as a "responsi bl e person” under Part 4, the

contami nated site renedi ati on provisions, of the Waste

Managenent Act, R S.B.C. 1996, c. 482.

[85] The effect of the dism ssal of the appellant's petition
for judicial review was to uphold the order made by the EAB
addi ng the appellant to a Renedi ati on Order under the Waste
Managenent Act on account of activities of B.C. Electric that
pre-dated the amal ganation of the British Colunbia Hydro and
Power Authority, the British Colunbia Power Conm ssion, and

B.C. Eectric.

[86] | have had the advantage of reading the draft reasons for

judgnment of Madam Justice Newbury. Wth respect, | amunable
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to agree with nmy coll eague's analysis and concl usion that as a
result of the 1965 Amal gamati on Agreenent and the statute

rati fying the amal gamation, the appellant becane subject only
to those liabilities and obligations of B.C. Electric that

exi sted "imredi ately before the amal gamation". Instead, | am
of the view that under the Amal gamati on Agreenent, which was
subsequently ratified by the Power Measures Act, 1966, S.B.C
1966, c. 38, the appellant becane fixed with the liabilities
to which B.C. Electric would have been subject had it not

amal gamated with the other entities.

1. Overview of the appellant's argunents

[87] In essence, the appellant argues that it was given
special protection by statute fromthe actions of the three
amal gamati ng conpanies. No convincing rationale for such
imunity is offered, but it is said to be avail abl e because of
t he | anguage of the Amal gamati on Agreenent and the subsequent
Order-in-Council approving the amal gamati on. The appel | ant

posits that the | anguage used dictates the result.

[88] The appellant seens to suggest in its factumthat the
government was seeking to mnimze the potential risk of the
new y amal ganat ed conpany encountering liability for the

actions of the three amal gamating entities. In ny view, a
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pl ai n reading of the Amal ganati on Agreenent and the enabling

| egi sl ati on does not support that suggestion. The |anguage
used in the Agreenent and in the Order-in-Council which
fol |l oned does not suggest an intention to restrict the
liabilities of the newy amal ganated corporation; rather, the
words are consistent with an intention that it woul d possess
all of the assets and be subject to all the liabilities of the

amal gamating entities, w thout exception or restriction.

[89] The appellant has not nmade reference to any historica

ci rcunst ances that brought about the anmal gamati on, or anythi ng
el se that woul d support its suggestion that there was a
concern about the possibility of the Authority finding itself
saddled with liabilities as yet unknown. |f such an argunent
were to prevail, the result would be, in ny respectful view,
absurd and unjust: sone liabilities would be recogni zed while
ot hers of the sane kind that had not yet matured woul d be
denied. Simlarly, it would interfere with the rights of
third parties, and it would fly in the face of the generally
understood common | aw interpretation of the effect of

amal gamati on on the constituent entities.

[90] As ny coll eague, Madam Justice Newbury, has noted, the

appel l ant correctly conceded that if B.C. Electric were stil
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in existence, it would be a "responsible person” under the
Wast e Managenent Act by reason of its pre-amal gamation
activities at what has since been determined to be a

contam nated site. In view of that concession, and the
conclusion | have reached wth respect to the effect of the
amal gamation, | find it unnecessary to consider the question
of whether the legislature intended the Waste Managenent Act

to have true retroactive effect.

I11. Analysis

[91] M. Justice Low was of the view that the decision of the
Suprene Court of Canada in R v. Black and Decker
Manufacturing Co., [1975] 1 S.C.R 411, provided support for
his conclusion that the words "i medi ately before the

amal gamation" did not have the effect of limting the

appel lant's | egal responsibility for obligations that would
have fallen on B.C. Electric under the WAste Managenent Act

had it renmained in existence. | agree with that opinion.

[92] Bl ack and Decker is a useful place to begin. In that
case, the Suprenme Court considered the effect of an

amal gamati on under the Canada Corporations Act, R S.C. 1970,
c. CG32. Three conpani es had agreed to amal ganate under the

name Bl ack and Decker Manufacturing Conpany, Limted ("Bl ack
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and Decker"). Their agreenent was dated 25 January 1971 and,
on the sane date, letters patent were issued confirmng the
agreenent. On 5 April 1972, an Information was sworn chargi ng
Bl ack and Decker with two counts of retail price maintenance
of fences contrary to the conbines investigation |egislation.
The offences were all eged to have occurred between Cctober
1966 and August 1970. Bl ack and Decker noved to quash the
Information or, alternatively, for dismssal on the ground
that no crimnal responsibility pre-dating the 1971

amal gamati on could be transferred to it. The Ontario Court of
Appeal prohibited further proceedings on the Information but
that order was set aside on appeal to the Suprene Court of

Canada.

[93] The Suprene Court held that upon an anal gamati on under

t he Canada Corporations Act, no "new' conpany is created, and
no "ol d" conpany is extinguished. |Instead, the court held
that the anmal gamat ed conpani es "are anal gamated and are

conti nued as one conpany”. On this view, D ckson J., givVing
the judgnent of the court, concluded that the amal gamating
conpanies in their newidentity as the anmal gamated corporati on
remain |liable to prosecution for offences conmtted pre-

amal gamat i on.
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[94] In this case, the British Colunbia Hydro and Power

Aut hority, the British Col unbia Power Comm ssion and B.C

El ectric entered into an Anal gamati on Agreenment on 20 August
1965. The Amal ganmati on Agreenent is annexed to ny col |l eague's
reasons and, consequently, there is no need to reproduce it
here. As ny coll eague has stated, the Agreenent provided that

three corporations amal gamated in such a nanner that:

(a) they continue as one anal gamated corporation
which is the British Colunbia Hydro and Power
Aut hority as established by the British
Col unmbi a Hydro and Power Authority Act, 1964,

(b) the Conpany [B.C. Electric] and the Comm ssion
[B.C. Power Comm ssion] cease to exist as
separate corporations, and

(c) the Authority [B.C. Hydro] shall be seized of,
possess and hold all the properties, assets,
undert aki ngs, contracts, powers, rights,
privileges, imunities, concessions and
franchi ses, whether conferred or inposed by
statute or otherw se, and subject to the Power
Measures Act, 1964, shall be liable for al
duties, liabilities and obligations, whether
conferred or inposed by statute or otherw se,
of each of the Authority, the Conpany and the
Commi ssion i mredi ately before the amal ganati on.

[95] The specific words in the Amal ganati on Agreenent before
us are that the amal ganating entities will "continue as one
amal gamat ed corporation.”™ Those words are very simlar to the

wor ds under consideration in Bl ack and Decker.
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[96] In Black and Decker, the Ontario Court of Appeal had
reasoned that since the "new' conpany was not even in

exi stence during the period covered by the dates in the
Information, it could not possibly be found guilty unless it
were |iable for acts or om ssions of the old conpany. The
Suprene Court rejected the proposition, which had been the
implicit underpinning for the Court of Appeal's decision, that
t he amal gamat ed conpany was sonehow a different, separate, or
di stinct entity fromthe "ol d" conpanies. |In doing so,

Di ckson J., as he then was, said (at 417):

Whet her an amal gamati on creates or extingui shes a
corporate entity will, of course, depend upon the
terms of the applicable statute, but as | read the
Act, in particular s. 137, and consi der the purposes
whi ch an amal gamation is intended to serve, it would
appear to ne that upon an amal gamation under the
Canada Corporations Act no "new' conpany is created
and no "ol d" conpany is extinguished. The Canada
Cor porations Act does not in terns so state and the
foll owi ng considerations in ny view serve to negate
any such inference: (i) palpably the controlling
word in s. 137 is "continue". That word neans "to
remain in existence or in its present condition": —
Shorter Oxford English Dictionary. The conpanies
"are amal gamat ed and are continued as one conpany"
which is the very antithesis of the notion that the
amal gamati ng conpani es are extingui shed or that they
continue in a truncated state;..

[97] In nmy view, the words used in the Amal gamati on Agreenent
in this case are identical, in effect, to the words used in

t he Canada Corporations Act. The effect of an anal gamati on
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is, as Dickson J. described it (at 417), "that of blending and

conti nuance as one and the selfsanme conmpany".

[98] Further, | note that the use of the term "possess” in the
Amal ganat i on Agreenent, when used in connection with the
assets and undertaking of the constituent entities, is a term

of conti nuance.

[99] The particul ar question before the Suprenme Court in Black
and Decker was whet her the amal ganmat ed conpany could be tried
for the alleged crimnal acts of one of its predecessors. The
Court concluded that it could be tried. M. Justice D ckson

determined (at 417-18) that:

...if Parlianment had intended that a conpany by the
si npl e expedi ent of amal gamati ng with anot her
conpany could free itself of accountability for acts
in contravention of the Crimnal Code or the

Combi nes I nvestigation Act or the Incone Tax Act, |
cannot but think that other and clearer |anguage
than that now found in the Canada Corporations Act
woul d be necessary.

[100] In ny opinion, those words apply with equal force here.

[101] In Black and Decker, Dickson J. noted that the word
"amal ganation” is not a legal termand is not susceptible of

exact definition but is derived fromnercantile usage and
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denotes "a | egal neans of achieving an economc end". He

conti nued (at 420-21):

The juridical nature of an amal gamati on need not
be determ ned by juridical criteria alone, to the
excl usi on of consideration of the purposes of
amal gamation. Provision is made under the Canada
Cor porations Act and under the Acts of the various
provi nces whereby two or nore conpani es incorporated
under the governing Act nmay amal gamate and form one
corporation. The purpose is economc: to build, to
consol i date, perhaps to diversify, existing
busi nesses; so that through union there will be

enhanced strength. It is a joining of forces and
resources in order to performbetter in the economc
field. If that be so, it would surely be

paradoxi cal if that process were to involve death by
suicide or the nysterious di sappearance of those who
sought security, strength and, above all, survival
in that union. Also, one nust recall that the

amal gamati ng conpani es physically continue to exi st
in the sense that offices, warehouses, factories
corporate records and correspondence and docunents
are still there, and business goes on. 1In a

physi cal sense an amal ganmati ng busi ness or conpany
does not di sappear although it nay becone part of a
greater enterprise.

There are various ways in which conpanies can
be put together. The assets of one or nore existing
conpani es may be sold to anot her existing conpany or
to a conmpany new y-incorporated, in exchange for
cash or shares or other consideration. The
consi deration received may then be distributed to
t he sharehol ders of the conpani es whose assets have
been sol d, and these conpani es wound up and their
charters surrendered. In this type of transaction a
new conmpany may be incorporated or an ol d conpany
may be wound up but the legal position is clear.
There is no fusion of corporate entities. Another
form of nerger occurs when an existing conpany or a
new y-i ncor porated conpany acquires the shares of
one or nore existing conpanies which latter
conmpani es may then be retai ned as subsidiaries or
wound up after their assets have been passed up to
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the parent conpany. Again there is no fusion. But
in an amal gamation a different result is sought and
different | egal nechanics are adopted, usually for
t he express purpose of ensuring the continued

exi stence of the constituent conpanies. The
notivating factor may be the Incone Tax Act or
difficulties likely to arise in conveying assets if
the nerger were by asset or share purchase. But
what ever the notive, the end result is to coal esce
to create a honbgeneous whole. The anal ogies of a
river fornmed by the confluence of two streans, or
the creation of a single rope through the

intertwi ning of strands have been suggested by

ot hers.

[ Under | ining added. ]

[102] The proposition advanced by the appellant in this case
is that the conbined entity is in sonme way i nmune fromthe
responsibilities of its constituent parts. That seens to ne

to be the opposite of what is intended by an amal gamati on.

[103] Black and Decker is useful on another point as well.

In that case, the Suprenme Court was faced with Bl ack and
Decker's argunment that if an amal gamation had the effect
contended for by the prosecution, then the words used in the
Canada Corporations Act (which are simlar to those contai ned
in the Amal gamati on Agreenent here), woul d be nere surpl usage.
The words used in s. 137(13)(b) of the Canada Corporations Act

were these:

(b) the amal ganated conpany possesses all the
property, rights, assets, privileges and franchi ses,
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and is subject to all the contracts, liabilities,
debts and obligations of each of the anal gamati ng
compani es.

[104] In responding to that argunent, D ckson J. observed (at
421-22) that those words (and the words of s. 137(14)) "spel
out in broad | anguage anplification of a general principle, a
not uncomon practice of legislative draftsmen.” He then went
on to identify the very problemwhich, in ny view, would be
created by the interpretation of the Amal gamati on Agreenent
for which the appellant contends in this case. Dickson J.

said (at 422), if the words of the statute

are to be read, however, as other than nerely
supportive of a general principle and other than
al | -enbraci ng, then some corporate incidents, such
as crimnal responsibility, nust be regarded as
severed fromthe amal ganati ng conpani es and out si de
t he amal ganmat ed conpany. \Wat happens to these
vestigial remants? Are they extingui shed and if
so, by what authority? Do they continue in a state
of ethereal suspension? Such netaphysica
abstractions are not, in ny view, a necessary
conconmtant of the legislation. The effect of the
statute, on a proper construction, is to have the
amal gamati ng conmpani es conti nue without subtraction
in the amal ganat ed conpany, with all their strengths
and their weaknesses, their perfections and
i nperfections, and their sins, if sinners they be.
Letters patent of anmal gamati on do not give
absol uti on.

[ Under | ining added. ]
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[ 105] Support for the conclusions reached by the EAB and Low
J. as to the effect of the Amal gamati on Agreenent nmay be found
in other cases as well. In Agrifoods International Corp. v.
Beatrice Foods Inc. (1997), 34 B.L.R (2d) 294, [1997] B.C J.
No. 393 (QL.) (B.C.S.C.) at para. 80, Spencer J. said the
consequences of an amal gamati on nust be exam ned practically
and, absent a juridical reason to the contrary, the

amal gamation carries with it the property rights and

liabilities enjoyed by the amal gamating entities.

[106] At common |aw, the nature of an amal gamation i s such
that the new corporation possesses all the property and rights
of the conpani es the anmal gamati on has brought together: Hool e
v. Advani (1996), 29 B.L.R (2d) 150, [1996] B.C.J. No. 614
(QL.) (B.C.S.C.) at paras. 15-16, relying upon the decision
of Shaw J. in Rossi v. MDonal d' s Restaurants of Canada Ltd.
(1991), 1 B.L.R (2d) 175, [1991] B.C.J. No. 429 (QL.)
(B.C.S.C). In the Rossi case, the |anguage of the
certificate of anmal gamati on, which was issued by the Mnister
under the Ontari o Business Corporations Act to give effect to
the amal gamation, was in identical terns to the rel evant
portions of the Amal ganati on Agreenent between the three

entities in this case. The certificate provided that:
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The Amal ganmat ed Corporation shall possess all the
property, rights, privileges, franchi ses and ot her
assets, and shall be subject to all the liabilities,
contracts and disabilities and debts, of the

Amal gamat i ng Cor porations as such exist inmediately
before the anmal gamation. "

[ Under | ining added. ]

[107] Contrary to the argunents of the appellant, there is
not hi ng particularly unusual about the words "imredi ately

bef ore the amal gamati on" used in the 1965 Amal gamati on
Agreenment. The suggestion that those words nust bear a
special neaning limting the liabilities assuned by the

amal gamat ed entity because they are uni que or unusual does not
wi thstand scrutiny. It was the | anguage used in the

amal gamation certificate in Rossi, supra. It also appears in
simlar formin the statute books and in texts of corporate

precedents.

[108] By way of exanple, the precedent form of amal gamation
agreenent in O Brien's Encycl opaedia of Forns, 10th ed.,
vol . 6, (Agincourt: Canada Law Book, 1980) at 310, uses this

| anguage:

Each of the parties shall contribute to Amal co
all its assets, subject to its liabilities, as of
the date inmmedi ately before the date of the
certificate of amal gamation

Amal co shall possess all the property, rights,
privil eges, and franchises and shall be subject to
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all the liabilities, contracts, disabilities and
debts of each of the parties hereto as of the date
i mredi ately before the date of the certificate of
amal gamat i on.

["Amal co” refers to the corporation continuing from
t he amal gamati on of the three conpanies used in the
exanpl e. ]

[109] Al nopst identical |anguage appears in the 1962 version
of Canadi an Corporation Precedents, vol. 2, (Toronto:
Carswel |, 1962), at p. 1321, and the 1976 version, 2nd ed.,

vol. 3, at pp. 12-=22.

[110] The amal gamation provisions of the Incone Tax Act in
effect at the tine of this amal ganmati on used sim |l ar | anguage
(see, for exanple, Inconme Tax Act, R S.C. 1952, c. 148,

s. 851, in Stikeman Annotated Incone Tax Act, 1963-4).

[111] In view of the foregoing, | amfar from persuaded that
the words "imedi ately before the amal gamati on" can take this
case outside of the general rule that upon an amal gamation the
appel | ant woul d have assuned the responsibilities of each of

the three entities of which the appellant was then conprised.

[112] | amalso of the view that the appellant can derive no
support for its position fromthe rules of statutory
construction. Cause 1(a) of the Amal ganati on Agreenent

provides that the three entities amal gamate such that they
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"continue" as one anal gamated corporation. Cause 1(b)
provi des that the individual anmal gamating entities cease to
exi st "as separate corporations”. Cause 1(c) can be broken

down as foll ows:

[1] the Authority

[1i] shal|l be seized of, possess and hold all the
properties, assets, undertakings, contracts,
powers, rights, privileges, immunities,
concessions and franchi ses, whether conferred
or inposed by statute or otherw se,

[i1] and subject to the Power Measures Act, 1964,
shall be liable for all duties, liabilities
and obligations, whether conferred or inposed
by statute or otherw se,

[1V] of each of the Authority, the Conpany and the
Conmi ssi on

[ V] i medi ately before the anal gamati on.

[113] The appellant argues that the words "i medi ately before
t he amal ganmati on” are words which limt the liabilities

assunmed by it. | do not agree with that argunent.

[114] dause 1(c) can be understood as follows: "the

Aut hority" in subparagraph [i] above identifies the

amal gamated entity; the words quoted in [iv] above describe
the entities whose obligations are referred to in [ii] and

[ii1]; and the words in [v], "inmmediately before the
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amal gamati on", which nodify the words from both subparagraphs

[ii] and [i1i], describe the effective tinme of the assunption.

[115] The words "imedi ately before the amal gamation” in the
Amal ganmat i on Agreenment have a simlar effect to the word
"thereafter"” in s. 178(11) of the Conpanies Act, RS B.C
1960, c. 67. They sinply establish that fromthe tinme of the
amal gamati on, the new enterprise, for all purposes, replaces
the old. Expressing that by saying that the new enterprise
has the obligations of the old as they existed "imediately
bef ore the amal gamation”, is no different in substance from
saying that "thereafter" (nmeaning after anal gamation) the new

enterprise has all the obligations of the old.

[116] The appellant's argunment that the words "inmedi ately
bef ore the amal gamation” are in some way words of limtation
do not appear to nme to be supportabl e. As previously noted,
in an amal gamation responsibility for all the past acts of the
former entities are generally assuned by and subsuned within
the new entity (Black and Decker, supra). Thus, in future, if
aliability arises out of sonmething done by B.C. Electric in
the past, the responsibility for the past acts of a now
constituent part of the British Colunbia Hydro and Power

Aut hority woul d becone that of the British Col unbia Hydro and
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Power Authority. As stated by Dickson J. in Black and Decker
in relation to the construction of the statute under

consi deration there (at 422):

The effect of the statute, on a proper construction,
is to have the amal gamati ng conpani es conti nue

wi t hout subtraction in the amal gamated conpany, wth
all their strengths and their weaknesses, their
perfections and inperfections, and their sins, if
sinners they be.

[117] As applied to this case, if B.C. Electric's pre-1965
activities would have nade it an "operator™ or a "producer",
whi ch for the purposes of Part 4 of the WAste Managenent Act
is assuned on this appeal, then the appellant, as the conbi ned
or amal ganmat ed conpany, which is the continuation of B.C

El ectric, is a "responsible person” under the Waste Managenent

Act .

[118] There is nothing in the Amal ganati on Agreenent that
requires a different result. The effect of the anal gamati on
is to continue the three prior entities as one conbi ned
entity. The rights, duties and obligations of each of the
parts of the new entity continue unextingui shed as those of

t he conbi ned organization. In ny view, had a limt on future
liability been intended, nmuch cl earer | anguage woul d have been

required.
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[119] | should also nention that the appellant advanced the
argunent that limtation of liability is a valid legislative
pur pose, but that argunent, standing al one, does not assist.
Limting liability nmay be a valid | egislative purpose, but

cl ear |l anguage is needed to do so.

[120] The Amal gamati on Agreenent uses broad and al
enconpassi ng | anguage to confirmthe scope of the anal gamat ed
conpany's responsibility. The words used do not suggest that
the parties to the Agreenent intended to define a class of
duties, liabilities and obligations for which the appell ant
woul d not be liable. For exanple, instead of just the
"assets" of the constituent parts, the Agreenent provides that
the new enterprise "shall be seized of, possess and hold al
the properties, assets, undertakings, contracts, powers,
rights, privileges, imunities, concessions and franchi ses,

whet her conferred or inposed by statute or otherwise...."

[121] Nor does the | anguage used suggest that the new
enterprise was to assune only the debts owing at a particul ar
point in tinme. Rather, the conbined entity assunes "al
duties, liabilities and obligations, whether conferred or

i nposed by statute or otherw se.... The use of such broad
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words is consistent with an intention that the obligations

bei ng assunmed were conpl et e.

[122] Simlarly, the Amal ganati on Agreenent mekes cl ear that
it does not matter how the right or obligation was created.
Regardl ess of whether it was created "by statute or

ot herw se", the obligation becones that of the new entity.

[123] Nor is there anything in the Amal gamati on Agreenent
that suggests that there was any limtation upon the

obl i gations assuned. There are several drafting techni ques
that could easily have been used, for exanple, the addition of
the words "but not otherw se", or other words of limtation
such as "shall only be liable for...", or "shall have no

liability except as expressly set out herein".

[124] To suggest that an anal gamati on agreenent coul d
unilateral ly absolve the constituent parts of the enterprise
of future obligations for their past actions seens to nme to be
a startling proposition. No case authority has been cited by

t he appellant to support such a proposition.

[125] | note, as well, that nothing in the | anguage of the
Amal gamat i on Agreenent suggests an intention that the

amal gamati on woul d extinguish the rights of third parties, yet
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that would be the inevitable effect of adopting the

appel lant's proposition as to the effect of the words

"imedi ately before the amal gamation”. Tort liability is an
exanple. In tort cases, the cause of action only arises when
t he damage occurs, is discovered, or ought to have been

di scovered by the plaintiff. 1In other words, the cause of
action may well arise after the amal gamati on occurred, but be
the result of events occurring prior to the amal gamation. In
Central Trust Co. v. Rafuse, [1986] 2 S.C R 147 at 219,

Le Dain J., for the court, held that the general rule is that
a cause of action in tort "arose when danage occurred,
according to the established rule", subject to the application
of discoverability rule, which may further delay the accrua
of the cause of action. (See also Cty of Kamnl oops v.

Ni el sen, [1984] 2 SS.C R 2 at 38.)

[126] On the basis of the appellant's interpretation, the

amal gamat ed conpany woul d be immune fromliability for the
consequences of an act occurring before amal gamation that did
not mani fest itself in damage until after the anmal gamati on.

To destroy the rights of innocent third parties in the absence
of any clear statutory warrant seens to ne to be

unsupport abl e.
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V. Concl usion

[127] For the reasons | have given, | amof the view that M.
Justice Low was correct in dismssing the appellant's judicial

review petition and, thus, sustaining the decision of the EAB.

[128] In the result, | would dism ss the appeal.

“The Honour abl e Madam Justi ce Row es”

CORECTI ON:  Cct ober 2, 2003.

At page 56, the paragraph nunber “[58” is del eted.
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