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MEMORANDUM AND ORDER IN

[September 23, 1976] (National Environmental Policy Act; Environmental Impact
Assessment of Darien Gap Highway through Panama and Columbia)*

UNITED STATES DISTRICT COURT
FORTHE DISTRICT OF COLUMBIA

SIERRA CLUB, et al., — Plaintiffs,

WILLIAM T. COLEMAN, et al., — Defendanté

CIVIL ACTION NO. 75-1040

MEMORANDUM AND ORDER

This matter is now before the Court on plaintiffs’ motion

for an extension of the preliminary injunction hereto- ‘

fore entered in this case and defendants’ opposition

thereto. this case was last before the Court eleven months

ago, at which time the Court found that defendants had
failed to comply with the procedural and substantive re-
quirements of the national Environmental Policy Act
(NEPA), 42 U.S.C. 4321 et seq., in their preparation of
an environmental impact assessment relating to their con-
struction of the Darien Gap Highway through Panama
and Columbia. As a result, the Court enjoined further
work on the project until such time as compliance with
NEPA had been effected, 405 F. Supp. 53. Defendants
have now complied with the procedural requirements of
NEPA and produced a Final Environmental Impact State-
ment for the project, and now assert that they may pro-
ceed with the project. Plaintiffs content that the FEIS is
defective in certain critical areas, and argue that the in-
junction should therefore be extended. After an exami-
nation of the FEIS in light of the parties’ arguments, the
Court concludes that the statement is indeed so deficient
in certain basic respects that the injunction must be ex-
tended until those deficiencies are remedied.

When this matter was last before the Court, the earlier
assessment was found to lack sufficient discussion of the

problems of control of aftosa, or foot-and-mouth disease
(FMD), of the environmental impact of possible alterna-
tive routes for the highway, and of the effects of the high-
way on the Cuna and Choco Indians inhabiting the area
through which the highway is expected to be built. While
the FEIS is in general a significant improvement over
the earlier assessment, and while the discussion of those
three topics has been modified to various degrees, the
FEIS still fails to adequately examine the environmental

- impact of the proposed Darien Gap highway with regard

to those mattes.

The premise form which any environmental impact state-
ment must begin is the recognition that its goal is to pro-
vide a detailed discussion sufficient to allow the agency
decision-maker to fully consider in his or her decisional

" calculus the possible environmental effects of various

alternative paths the agency might choose to pursue with
respect to a given project. See, Calvert Cliffs Coordi-
nating Committee v. Atomic Energy Commission, 449
F.2d 1109 (C.A.D.C., 1971); Scientists Institute For Pub-
lic Information v. Atomic Energy Commission, 481 F.2D
1079 (C.A.D.C., 1973); Natural Resources Defense
Council v. Morton, 458 F.2d 827 (C.A.D.C,, 1972); Caro-
lina Environmental Study Group v. United States, 510
F.2d 796 (C.A.D.C., 1975). These cases also establish
that the degree of detail required in the analysis depends
on the circumstances and nature of the project involved.

*[The Court’s Memorandum and Order of October 17, 1975, appear at 14 L.L.M. 1425 (1975).

[A memorandum issued by the U.s. council on Environmental Quality with regard to applying the environmental impact statement
requirement to environmental impacts abroad appears at L.L.M. page 1427].
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In the present case, the defendants propose to build the
first major highway through a region until now almost
wholly undisturbed by an encroachment of modern civi-
lization, an area by all accounts constituting an ecosys-
tem virtually unique to the world. A more paradigmatic
example of the need for thorough and strict application
of the requirements of NEPA could hardly be found, yet
the defants’ compliance continues to reflect a minimalist
approach to those requirements. while this may be due
to their failure to recognize NEPA’s applicability for lit-

erally years during the earlier phases of the project, that -

failure does not justify any relaxation of those require-
ments now.

As was the case when this matter was first before the
Court, the most significant environmental problem re-
lated to the proposed highway is the transmission of af-
tosa (FMD) into North America which will occur in the
absence of stringent control measures along the high-
way and in Panama, Colombia, and other Central Ameri-
can nations. This problem, as well as the general back-
ground of the project, is more fully described in the
Court’s earlier opinion, 405 F. Supp. 53. The FEIS rec-
ognizes the potentially disastrous results of an outbreak
of FMD in the United States alone, estimating that it
might create a loss of $10 billion in domestic livestock
in the first year alone, as well s possibly causing the ex-
tinction of certain endangered livestock species. yet the
statement concludes that the “increased risk of such an
outbreak due to the construction of the Darien Gap High-
way is considered to be insignificant in light of the con-
trol programs now in existence in the U.S., Central
America, Mexico and Panama and the control program
now being developed in through the Darien Gap, a ra-
tional evaluation of the impact of the bridging of the gap
by the highway on upper Central America and North
America requires a clear understanding of the probable
results of such a northward transmission of FMD. That
understanding in turn requires an examination of the pros-
pects for controlling the disease as it migrates north-ward;
as well as of the actual impact of FMD in the affected
areas. While the FEIS does adequately describe the dev-
astation that might result form an epizootic (animal epi-
demic) of the disease in these areas, it entirely fails to
consider the prospects for control of the disease in such
areas. The Statement notes that substantial funds might
be required to control the disease if any outbreaks should
occur, but gives no indication of the magnitude of ex-
penditures which would correspond to any of the vari-
ous scenarios imaginable. Indeed, estimates by various
commentators suggest that the funding now anticipated
for aftosa control associated with the development of the
highway may be too low by a factor of as much as one
hundred or more. In order for the agency to give any
meaningful consideration to the merit of the proposed
project, it must know what the possible funding require-
ments associated with the project may be and whether
such funds are likely to be available. without such knowl-

edge the balancing mandated by NEPA cannot be seri-
ously undertaken.

The second fundamental deficiency in the FEIS is its
treatment of the impact of the project upon the lies of
the cuna and Choco Indians living in the Darien Gap
region. The initial environmental impact assessment
before the Court predicted possible cultural extinction
for these tribes. The current statement again treats their
fate in a cursory and casual manner, and makes no at-
tempt at serious anthropological or ethnographic analy-
sis of the impact of secondary development resulting from
the highway upon these people. It asserts that the Chocos
in.Panama “are adaptable and will probably become in-
corporated . . . into the national economy”, whereas the
Cuna “are more traditional and are expected to retain
their cultural identity”, FEISD at 6-27. Nowhere does
the document deal with the highway’s impact in signifi-
cantly more dept. It asserts that the “Cuna will be little

" affected culturally by the influx of populations and the

economic growth of the region as long as extensive for-
est habitat is maintained. Their traditional village life
and strong community organization will resist change as
it has always done”. FEIS at 6-28. the FEIS then com-
pletely vitiates the predictive value of these generaliza-
tions by concluding that if “the colonists are permitted
to cut trees without restraint, they will cause drastic al-
teration of the Cuna culture”, and that the “extent of ac-

_ tual changes depends entirely upon the implementation
" of the proposed OAS land use plan”. FEIS at 6-28. the

statement does not seriously discuss the contents of that

-plan or its current status or the prospects for its approval

or enforcement. With regard to the Chocos in Panama,
the statement notes that they will be siinilarly affected in
the few places where they have started to build villages,
but the majority of the “transitory riverine choco, who
build temporary shelters along stream banks, will sim-
ply move farther upstream when the pressures of popu-
lation become too great”. Id. This statement too is un-
dermined by the qualification that the extent of the
changes will be determined by the possible application
of the OAS land use plan. With regard to consideration
of the impact upon the two tribes in Colombia, the state-
ment is limited to the following analysis: “The Cuna have
lived as much as they do today for several centuries, and
their traditional life and strong political organization and
traditional solidarity have resisted first the Spaniards and
then the Colombians, will continue to resist change. The
Chocos will be little affected”. FEIS at 6-31.

This treatment does not satisfy the requirements of NEPA.
Whiile even the certainty of cultural extinction for both
tribes would not necessarily preclude approval of the
project, NEPA requires that the agency make such a deci-
sion knowingly and with due regard for its environmertal
consequences. In light of the critical comments in re-
sponse to the draft EIS, particularly those of Artuo Munoz
of the Stanford University Center for Latin American Stud-

130




SIERRA CLUB V COLEMAN

ies, FEIS at 12.10, and the predictable pressures for sec-
ondary development that will accompany completion of
the highway, the FEIS simply does not provide the infor-
mation. which would be needed for such informed bal-
ancing and decision-making in this regard. The specula-
tion and conjecture with which the document’s discus-
~ sion is replete are not justified by any limitations of avail-
able information sources or analytical tools, and do not
satisfy the agency’s obligations under NEPA.

Finally, the statement’s discussion of possible alterna-
tives to the Atrato route chosen in Colombia continues
to be inadequate. When this matter was before the Court
last October, the earlier assessment’s treatment of alter-
native routes was found to-be critically deficient. The
comments made by the Court at that time are equally
applicable to the current version, which is not signifi-

cantly improved; the discussion is still devoted to an

analysis of why the shooter (Atrato) route is preferable
to the longer (Choco) route from the point of view of
engineering and cost. Unfortunately, little of the discus-
sion therein is addressed to the environmental impact of
possible alternatives to the route actually selected (the
Atrato route). Such a discussion of the environmental
impacts of other land routes, such as the Choco route, is
indispensable, though they might cost more or be less
feasible form an engineering perspective. Accordingly,
it is by the Court this 23rd day of September, 1976.

ORDERED, that plaintiffs’ Motion To Continue In Ef-

fect The Existing Preliminary Injunction be, and hereby
is, granted; and

FURTHER ORDERED, that defendants, their agents, of-
ficers, servants, employees, and attorneys, and any per-
'sons in active concert or participation with them, are
hereby enjoined from entering into any contract, obligat-
ing any funds, expending any funds, or taking any other
action whatsoever in furtherance of construction of the
Darien Gap highway, except as specified by the Court’s
Order of December 23, 1975, pending final hearing and
disposition of this action, or unless and until defendants
have fully and adequately supplemented their Final Envi-
ronmental Impact Statement, in the manner prescribed by
law for the initial preparation of such statements, to rem-
edy the deficiencies outlined in this memorandum. In pre-
paring such a supplement, defendants may conduct any
on-site studies that may be required to allow full and in-
formed consideration of the issues involved.

IT IS SO ORDERED.
Signed

JUDGE

EUROPEAN COMMUNITIES:
COUNCIL RESOLUTION ON
EXTERNAL ASPECTS OF THE
CREATION OF A 200-MILE
FISHING ZONE*

[Approved by the Council by written
procedure, November 3, 1976]

Council Resolution on Certain External As-

pects of the Creation of a 200-Mile Fishing

Zone in the Community with Effect from 01
January 1977.

With reference to its declaration of 27 July 1976 on the
creation of a 200-mile fishing zone in the Community,
the Council considers that the present circumstances, and
particularly the unilateral steps taken or about to be taken
by certain third countries, warrant immediate action by

the Community to protect its legitimate interests in the

maritime regions most threatened by the consequences
of these steps to extend fishing zones, and that the meas-
ures to be adopted tot his end should be based on the
guidelines which are emerging within the iii-rd United
Nations Conference on the Law of the Sea.

It agrees that, as from 01 January 1977, member states
shall, by means of concerted action, extend the limits of
their fishing zones to 200 miles off their North Sea and
North Atlantic coasts, without prejudice to similar ac-
tion being taken for the other fishing zones within their
jurisdiction such as the mediterranean.

It also agrees that, as form the same date, the exploita-
tion of fishery resources in these zones by fishing ves-
sels of third countries shall be governed by agreements
between the Community and the third countries con-
cerned.

It agrees, furthermore, on the need to ensure, by means
of any appropriate Community agreements, that Com-
munity fishermen obtain fishing rights in the waters of
third countries and that the existing rights are retained.

To this end, irrespective of the common action to be taken
in the appropriate international bodies, it instructs the -
‘Commission to start negotiations forthwith with the third
countries concerned in accordance with the Council’s di-
rectives. These negotiations will be conducted with a
view to concluding, in an initial phase, outline agree-
ments regarding the general conditions to be applied in
future for access to resources, both those situated in the
fishing zones of these third countries and those in the
fishing zones of the member states of the Community.
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