REPUBLIC OF KENYA

IN THE NATIONAL ENVIRONMENT TRIBUNAL AT NAIROBI -

TRIBUNAL APPEAL NO. NET/02/03/2005

_ A
1. JAMII BORA CHARITABLE TRUST
2. JAMI BORA CHARITABLE TRUST :

REGISTERED TRUSTEES «iivvirtreeenreerensensencscassaseonses . APPELLANTS

VERSUS

1. DIRECTOR GENERAL
NATIONAL ENVIRONMENT MANAGEMENT AUTHCRITY .
2. NATIONAL ENVIRONMENT MANAGEMENT AUTHORITY ........ RESPONDENTS

() . RULING'

1. By a Notice of Appeal ﬁled on 11™ March 2005 the Ap ellants herein lodged an
appeal against the decision of the Respondents dated 14" January 2005 by which
the R espondents refused to issue the Appellants with an Environmental Impact
Assessment (EIA) Licence. The Appellants asked the Tribunal to set aside
completely the said decision, to order that an EIA licence for the Appellants’

project do issue forthwith, and to award costs of the Appea] against the
 Respondents.

RV '_In a Memorandum of Appeal lodged with the Notice of Appeal, the Appellarxts
- gave the followmg grounds for the Appeal

(a) The Respondents {iad aiied in law by not giving their decision within the
mandatory three moiiths after receiving the EIA Study Report; S

P (b) The grounds cited b y the R espondents for r eﬁlsmg to grant the licence
L had no basis in law or in fact. The grounds relied on by the Respondents in
refusing to grant an EIA licence were that (i) the majority of the local
community, lead agencies and stakeholders had expressed strong objection
to the project; (ii) the project site lies within the wildlife migratory
corridor and dispersal area; (iii) the future cumulative impacts of the
project are uncertain given the enormity of the project; (iv) the proposed
mitigation measures will not adequately address the anticipated potential
environmenfal impacts of the project; (v) the EIA Study Report did not
offer any alternative sites for comparison purposes; and (vi). the project is
not environmentally suitable since it will not . enhance sustainable
development and sound environmental management;
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" (©) In arrlvmg at their demsxon the Respondents had ignored the mandatory

provisions of the law in (i) failing to gazette the EIA Study Report; (ii).

failing to properly set up a technical advisory committee on the
Appellant’s project; (iii) allowing the 1™ Respondent, the Director General
of the National Environmental Management Authority (NEMA), t
participate in and take over the conduct of the proceedings of the pubhc
hearing held on 11" December 2004; (iv) holding the pubhc hearing out of
time and irregularly; and (v) generally breaching the provisions of the law.

3. The Respondents entered appearance and ﬁled a Reply to the Memorandum of -

Appeal on 31™ May 2005. The Reply stated that the Respondents intended to raise
a preliminary objection to the Appeal on the ground that it was incompetent and
to oppose the Appeal. The preliminary objection related to the joinder of the

 Director General of NEMA as a party to the proceedings, but in a ruling dated 1%
July 2005, the Tribunal held that the joinder of the Director General was proper.
In opposing the Appeal, the Respondent prayed that the Appeal be dismissed with
costs to the Respondents and that the Tribunal should uphold the Respondents
decision not to issue the EIA licence.

. In support‘ of their opposition to the Appeal the Respondents: (i) denied
communicating the decision on the EIA licence application after the mandatory
three months; (ii) maintained that they had received strong objections from
members of the local community, especially Kitengela Ilparakuo Landowners

Association (KILA), from a lead agency, Kenya Wildlife Services: KWS, and -
 from a number of stakebolders; (iii) maintained that the site of the proposed
-project lies within the wildlife migratory corridor and dxspersal area; (iv) .

maintained that they had taken into account the proposed mitigation measures; (v)
- argued that the project is pot environmentally viable notwithstanding that there

are other prior developments in the area; (vi) maintained that the location of the i - 7%

project is not sujtable in that the free movement of wildlife in the area will be
restricted, the culture and leritage of the Maasai will be negatively affected, the

riparian ecosystem will be disrupted (vii) argued that the precautionary principle, *

- the principle of sustainable development and sound environmental management

" had guided their decision; (viii) argued that it was the Appellants’ responsibility -

to publish the EIA Study Report in the Gazette and that the Respondents had.
written to the Appellants to this effect; (ix) argued that the Technical Advisory '
Commiittee had been propetly constituted; and (x). maintained that the public

hearmg had been conducted on time and procedurally

. On 19" July, 2005; durmg the heaung of the Appeal, an application was made .
verbally b y Mr.-Naikuni for leave to be given to a number o f organizations to’

intervene in the proceedings as Interested Parties. Both the Appellants and the
Respondents had no objection to the application, and the Tribunal took the view
that, under section 3 o f the Environmental M anagement and C oordination A ct,
(EMCA), the parties were entitled to participate in the Appeal. On the basis of
these considerations, the. application was granted by the Tribunal and the
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intervenors participated in the Appeal as Interested Parties. At the time when the
application to intervene was granted, the Tribunal asked that.the registration
certificates of these organizations be availed. This was done w1th respect to some
of the orgamzatlons but not others.

The names of the organizations that participated in the proceedings as intevemors
are: :
(a) Kiserian-Isinya Plpelme Road Resrdents Association (KIPRRA);

(b) Duputo E Maa;
(c) Neighbours Initiatives Alhance (NIA),
(d) Kitengela Ilparakuo Land Owners Association’ (KILA)
(e) Kenya Wildlife Service (KWS);
(f) Friends of Nairobi National Park (FONNAP);
() Osupukuo Environmental Organization (OEQ);
(h) The Wildlife Foundation;
(i) Intemational Livestock Research Institute (ILRI); and
() Simba Maasai Outreach Organization (SMOO).

. Mr. Macharia Njeru, Advocate, of the firm Macharia Njeru and Advocates

represented the Appellants, Ms Anne Angwenyi, Acting Director of Legal
Services, NEMA represented the Respondents and Mr. Lucas Naikuni, Advocate,
of the firm of Naikuni, Ngaah & Company Advocates represented the Interested
Parties in the proceedings.

The Appeal was heard between 23 June 2005 and 2™ February 2006. The

. Tribunal held twenty three (23) sittings, and a total of forty (40) witnesses were
“called by the Parties. The Appellants called nineteen (19) witnesses, the

Respondents called ten (10) witnesses and the Interested Parties called eleven (11)

. witnesses. The Tribunal visited the site on 2™ August, 2005 in the presence of

counsel for both Parties as well as,éounsel for the Interested Parties.

. On the basis of the positions taken by the Parties, including the Interested Parties,
- and the evidence adduced before the Tribunal, the following issues arise: :

(2) Whether the majority of the local community, lead agencies and
stakeholders had expressed strong objection to the project;

(b) Whether the proposed project site lies- within the wildlife mlgratory
corridor and dispersal area, and if so, whether the location of the project at
that site will materially adversely affect the local environment in general
and wildlife in particular; L

(c) Whether the mitigation measures proposed in the EIA Study Report. are ¥

- adequate to address the anticipated potential envir onmental 1mpacts ]
project;

(d) Whether the future cumulative impacts of the project are uncertam and, if
s0, whether there is in place an adequate ﬁamework for handling impacts
of the kind that might arise; and
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(e) Whether the R espondents breached 1 egal requirements on the time limit
for making a decision on an EIA application, on gazettement, on the
establishment of a technical advisory committee, and on the public hearing

and, the implication of the breaches, if any, for the vahdlty of the decision

of the Respondents.

The Project

10. The project in questionis a proposal to construct 2,000 (two thousand) homes

Il

intended to house 2,000 families. Each house is designed for a family of up to five
members, bringing the planned total population of the proposed housing estate to
10,000 (ten thousand) people. The houses are to be constructed in phases over a
three year period. A population of that kind would be equivalent to that of a small
Kenyan town. On the basis of the 1999 census, the population of the proposed
settlement is comparable to that of the other towns in Kajiado district: Ngong
Township had a population of 12,000 people; Kiserian 16,500; Ongata Rongai

16,200; Isinya 6,000; and Kitengela 12,000. (See the 1999 Population & Housmg '

Census: Counting Our People for Development, Volume 1, 2001).

The families to be housed in the proposed new town are to be drawn from
members of a non-governmental organization, called Jamii Bora, which is
registered as a Trust under the Trustees (Perpetual Succession} Act, Chapter 164
of the Laws of Kenya. The Trust Deed dated 22" November 1999, the Certificate
of Incorporation of the Trust dated 1% December 2000 and the Deed of
Appointment of Trustees dated 24 August 2001 were shown to the Tribunal. The
Trust D eed s tates that the purpose o f the Trust is “the alleviation and relief o f
poverty and enhancement of the living conditions of the residents of the Republic
of Kenya through the provision of such self-help, credit, savings and other

«-=8chemes and programmes as the Trustees may think fit...”

12. The Managing Trustee of Jamii Bora is a Swedish lady by the name Mrs. Ingrid

13..

Munro. During her professional career she held various senior positions in several
organizations dealing with housing, among them the UN Centre for Human
Settlements, currently UN Habitat in Nairobi. Following her retirement, along
with a number of poor women from the slums of Nairobi, she founded the Jamii
Bora Trust in order to provide these women with a way of improving their lives,

‘and the circunstances of their families. Jamii Bora has grown steadily and now

has about 112,000 members drawn from all over the Repubhc of Kenya. Many of
these mémbers reside within the slum areas of Nairobi, in particular Soweto,

Kibera and Mathare, where the Trust first began its activities. It was said before
the Tribunal that a sizeable number of members reside in Kajiado District.

According to the EIA Study Report the housing project was conceived with the
following objectives:
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(2) To assist poor families from Nairobi’s slums to move out of the slums and
achieve their dream of better and secure housing in a good and well
managed environment;

(b) To provide job opportunities and improve income generation for the -

families moving to the new town as well as for the local residents of
Kisaju (the proposed location) by facilitating commercial and industrial
development in the town; : : .

(c) To provide the new and old residents of Kisaju with social and cultural
amenities for a better life, such as a modern health centre, schools, sports
facilities, playgrounds, churches, a cultural centre and administrative
centers; and : .

(d) To develop an ecologically sound town with biological cleaning of liquid
waste and a green town rich with trees and park areas.

14. Accordingly, the project is designed as an mntegrated, self-sustained housing'

15

estate. The design provides for low cost housing, with each house expected to cost
about Kshs 150,000/-; a. small and light industrial zone, a business and

commercial centre; educational facilities; infrastructure; an administrative centre; "

and all the amenities ordinarily associated with a town, including utilities and

services, such as water and sewerage services, waste collection and disposal, -

street lighting, security; recreation and worship. There is provision also fof a
“Town Management Board.” The developer’s name for the project is “Kaputiei
(New) Town.” The development is, of course, not a “town” within the meaning of
the Local Government Act, Chapter 265. Nevertheless, its description as a “town”
dces signify the developer’s intention to develop -a functional town. Plainly
speaking the project constitutes a private town. ‘ '

he location for the proposed project is a 293 acre (102.5 hectare) piece of land in
Kaputiei, Kisaju Sub-location in Isinya Division of Kajiado District, known as

_and Reference number Kajiédo/K.isaJU/SS. This is a piece of private land, which

the developer purchased in 2002 from three individuals who then owned it,

Ziporah Naisenya, Nathan Kéhara and L. Wambaa. A title deed, in the name of
Jamii Bora Charitable Trust Registered Trustees, was. issued by the Kajiado-

District Land Registry on 5% February 2002. The land had originally been
agricultural land but, by letter dated 18™ January 2002, Ol Kejuado County
Council approved a change of its use from agricultural use to business ‘cum
residential use. These documents are annexed to the EIA Study Report at pages
189 and 190. ’ ' ‘

@The location of the proposed project lies about 60 km to the south of the city

Nairobi o ff the m ain road from A thi River to Kajiado town. The location fails
within the ecological zone known as the Athi Kapiti Plains, which is si gnificant
for its wildlife. It is bordered to the North by Nairobi National Park and to the
South by the Magadi-Mombasa rail line. Historically, the area was occupied

predominantly by the Maasai community, who lived a nomadic pastoralist -

lifestyle. In more recent times, however, the growth of small towns which,
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17.

The Reception to the Proposal | | R

- 18,

~ (Kenya), )(iLRIﬂ Neighbours Initiative Alliance,, Simba Maasai Outreach

19.

- Samson Ole Timoi, and Councillor Julius Ole Ntayia.

20.

21.

‘of the application for an EIA licence.

Chairman respectively of KILA, which were produced before the Tribunal

functionally, are satellite towns of the city of Nairobi, has changed the
demography of the area, leading to a more mixed population and lifestyle.

The Appellants submitted that the proposed pioject is a novelty in Kenya —

representing the first known instance in which a sizeable town has been pre- ap

planned in its entirety “on the drawing board” as it were. An ambitious endeavour

of the kind proposed raises a wide range of complex issues for consideration,
many of which were the subject of contention before the Tribunal, during the
hearing of the project proponent’s Appeal against the denial by the Respondents

In their letter dated 14™ January 2005, refusing to approve the project, the
Respondents stated that the majority of the local community, lead agencies and
stakeholders had expressed strong objection to the proposed project. In the Reply
to the Memorandum of Appeal, filed on 31% May 2005, the Respondents

submitted that they did receive strong objections from the local community, o
- especially KILA; from a lead agency, KWS; and from stakeholders, FONNAP," '

the KIPPRA, Usupuko Environmental Organization, the Wildlife Foundation
Organization and Lucas Ole Naikuni. »

As evidence of the objection of the local community, the Respondents pointed to
letters dated 7" October 2004 and 10" October 2004 from the Secretary and .

*

marked as DG2 (A).and DG2 (B), and the evidence of Moses Kipiro, Alex
Pushati; Regan Ole Makui, Jackson Nasuka, Solomon Meki, Mary. K)purket

The witnesses testified that initially they were happy about the project when they .

were told that it would bring services and create jobs in the local area. But when

they learnt that the project would introduce into the area people from the slums of

Nairobi they became opposed to it. In their view, people from the slums.of

Nairobi bad social and cultural attributes that were different from those of the

local Maasai, and this would adversely affect the local culture and lifestyle, the
local political equation, the local security and the local environment. These

arguments were strongly supported by the witnesses of the Interested Parties.

The Interested Parties argued that this project was not a project for the Maasai -
people. Witnesses said in evidence that “housing is not a priority for the Maasai
people.” They also argued that the project would interfere with the socio-cultural

" lifestyles of the locality, by introducing an influx of people of different cultures

and backgrounds who would bring to the area drug abuse, rape, prostitution and
other social ills, given, particularly, that some of the members of the Jamii Bora
Trust, who intended to take up the houses, had, in the past, been criminals and
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22.

23.

24.

25.

prostitutes. The Interested Parties saw in the project a serious threat to continued
survival of the Maasai community.

The Appellants strongly disputed the claim that the majority -of the Jocal

community, lead agencies and stakeholders had expressed strong objection to the -

project. They asserted that, to the contrary, the majority of the genuine local
community members and the majority of genuine and real stakeholders had
expressed s trong support for the project. They also c ontended that s everal lead
agencies had given their approval to the project.

The Appellants’ view is that the term “local community” means residents of
Kisaju sub-location. It was on this premise that they challenged the evidence of
the people opposed to the project. They argued that these were not genuine local
community members: they were either representatives of professional non-
governmental organizations or persons who did not own propeity within the
Kisaju sub-location, and whose association with the sub-location was tenuous.
Only a very small number of people actually resident in the area had come forth
to give evidence against the project, the Appellants argued.

According to the Appellants, the majority of genuine residents of Kisaju sub-

location supported the project. The Appellants produced in evidence a
Memorandum of Understanding, signed between the Appellants and the local

residents of Kisaju sub-location, represented by their area Councillor on 17"
August 2004 by which the developer promised to provide services and facilities

like water, schools, employment and other benefits to the residents of Kisaju sub-
. location living outside the proposed housmg estate. They also produced a petition

- in support of the project signed or thumb printed by nearly all the 500 land
owners in Kisaju sub-location. The registration numbers of their parcels of land -
are shown alongside their s 1gnatures or, in some iustances, thumb prints. They -

also produced letters written in support of the project by the local church leaders.
These documents are apnexed to pages 291 to 344 of the EIA Study Report
Several residents of Kisaju sub-location also testified before the Tribunal in
support of project.

The Tribunal takes the view that; from an environmental perspective, the term
“local community” cannot be restricted to residents of Kisaju sub-location. Given
the key envirommental concems -raised, the prolect s implications for the
continued use of the Athi-Kapiti Plains (also known as the Kitengela
Conservation Area) as a wildlife habitat, of which Kisaju sub-location is only a

small sub-set, properly speaking, the project’s locality is the whole of the

ecosystem known as Athi Kapiti Plains. This is the area bounded by Mombasa
Railway from Athi River to Konza to the east, former Enkarau-Iman group
ranches bordering Konza-Kajiado railway to the south, former Kipeto group ranch
bordering Isinya Kiserian road to the west and Nairobi National Park to the North.
Towns within this area include Athi River, Kitengela, Isinya, Kiserian and Ongata
Rongai and Ngong,. This whole area comprises the project’s local area, and it
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26.

27.

2.

formed the area of study for the EJA Study as shown by the map attac 1ed to the
EIA Study Report.

None of the parties presented evidence of the views of the residents of this bigger
area, because, obviously, they understood the term “local community” differently
from the definition of “local area” from an environmental stand point. The
evidence before the Tribunal shows that opinicn within Kisaju sub-location 15
divided. There are those in support of the project and those in opposition. Both
views are strongly held, aud both were vigerously put forth before the Tribunal.
As people who will primarily be affected by the project, their views are relevant.

Those views were founded on concerns related to the risk of envircnmental
degradation, and of adverse social and cultural impacts. Several examples were
given o f these risks. T hey included the risk of pollution o fi ocal w atercourses;
environmental degradation from uncontrolled disposal of solid waste, such as
plestic bags, which would present a hazard to caitle and wildlife; a rise in crime;
an increase in human-wildlife conflict; urban sprawl; and a disraption of the
social cohesion in the area. Of particular concern was the fact that the members of

Jamii Bora were not from the local area. The Tribunal has considered all of these

issues in its ruling.

/
The weight to be given to the views o { members o fthe local community ona
proposed project, however, is, in the T ribunal’s view, dependent on the pertinence
of the environmental issues upon which these views are based. Views which are

"ot founded on pertinent environmental concerns posed by the proposed project,
 however strongly held, should not be allowed to influence the outcome of an EIA

29.

licence application.

In the Tribunal’s view the Respondents were not justified to give the weight
which they appeared to have given in their decision to the views of those
members of Kisaju sub-location who are opposed to the project. The Respondents

did not make any effort to ascertain whether the views of those who expressed -
objection were representative of the views of a significant section of the local .
community. But crucially, the objections of the local community upon which the .

Respondents relied to deny the Appellants the EIA licence appeared to be unduly
influenced by an objection to “outsiders” from the slums of N airobi settling in the
Jocal area and, in their view, changing the demographic equation. By the same
token, the local community members who support the project do so principaily
because it promises to introduce into the area social services and economic
opportunities which they have Jomged for over meny decades. These

considerations, though understandabie, are not environmental considerations, and

should not be allowed to'determine the outcome of an EIA licence application. In
any case, the 1999 census shows that the population of Kajiado district is already
mixed, and the Maasai constitute not more than 57% of the residents.
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30. As evidence of the objection of the lead agencies, the Respondents pomted to the
strohg o bjections lodged by KWS which had written a letter dated 7° P O ctober
2004 to the effect that “KWS does not support the project as it has no
conservation merit and is within the wildlife dispersal area and the traditional
wildlife migration route to and from Nairobi National Park.” The witnesses
representing KWS also testified to KWS’s opposition to the project.

31. The Appellants, on the other hand, pom’ced out that several le ad agencies had
given their approval to the project. The Ministry of Roads and Public Works, bad
written a letter dated 17" September 2004 and 11™ November 2004 giving its
approval to the road works that are part of the proposed project; by letter dated
11" October 2002, the Director of Water Development apploved an application to
drill a borehole for domestic water supply as part of the project; Kenya Power and

- Lighting Company Ltd approved the developer’s application for a power suuply
by letter dated 17" September 2004; the Physical Planning Department gave
approval to the project by letter dated 24" September 2004; Olkejuado County *

. Council approval as evidenced by notification of approval dated 22 yd June 2004,

( _ These documents are annexed to the ETA Study Report at pages 191, 236, and 238

(0 to 248.

32. Under section 60 of the Environmental Management and Coordination Act, 1999
(EMCA) and Regulation 20 of the Environmental (Impact Assessment and Audit)
~ Regulations 2003, NEMA is required to take into account the views of lead
agencies with regard to an EIA Study Report, which therefore are relevant
considerations. Whereas KWS gave -comments directly in response to the EIA. .-
Study Report, the support for the project upon which the Appellants relied arose .
ot of applications by the Appellants for approvals which it is the mandate of the '
yarious lead agencies to grant. Apart from KWS and the Kajiado District Physical
Planning Liaison Commiittee, the other lead agencies | were not dealing with the
EIA Study Report. :

33. Clearly, a project whose key aspects have failed to obtain the approval of the
regulatory agencies concemed is at risk of not getting off the ground. Therefore,
the approva‘s granted by lead agencies to various aspects of a proposed project

. : are relevant in considering the vxumhty of the proposed project. In this respect,
approvals for the construction of a road, for power supply, for driiling boreholes,
for change of use are all relevant considerations in determining the likely viability
'~ of this project. What the Act and the Regulations call for from the lead agencxps
however, are comments on the. envnonmental issues within their mandate arising
from the EIA Study Repoﬁ Apart from K -, the lead agencies cited here did not

expressly address these issues. :

34. The objection of KWS relates primarily to the location of the proposed plOJGCt In L {;&
a letter dated 15" February 2005 to the 1% Respondent and annexed§
Respondents’ bundle of dovu*r‘ents referred to as DG3(B) KWS stated as fohows
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“(1) KWS is not against the proposed project. We dc not approve of the
focation. (2) It is our strong recommendation that Jamii Bora be advised to
relocate the project to suitable sites preferably Kibera or Mathare. (3) We
would appreciate if the current project site is managed in a manner
compatible to conservation.”

~ As part of its consideration of the issue relating to the location of the proposed
project, the Tribugal considers the weight to be given to the views expressed by
KWS on the location of the proposed project.

35. The Respondents also cited objections from several stakenoldprs as a reason for

" denying the Appelilants an EIA licence. FONNAP, KILA, the KIPRRA, Usupuko
Enviropmental Organization, the Wildlife Foundation (Kenya), ILRI, Neighbours '
Initiative Ailiance, and Simba Maasai Cuireach Crganization were cited as
stake‘lolders .Who had objected to the project.

36. Marie Louise Poulley, a member of the KIPRRA, Simon Ole Timoi, a member of
Diputo ¢ Maa, and David Nkedienye, previously a member of the Wildlife- -
Foundation, all testified against the - proposed project. Additionally, the
Respondents produced as part of their bundle of documents and marked DG5, 2
“Memorandum,” which was an email bearing the names of these same
organizations, and that of Lucas cle Naikuni, which had been sent on 12
December 2004 to NEMA, the Stromme Foundation (a No*weglan Orgenization.
providing funding suppost to the Jamii Bora Trust) and the Mation Media Group. '
The thrust of the objection by these stakeholders to the proposed prmect was that,
while its objectives were noble, its location was inappropriate, and it shonld be

" relocated, pteferably to the sluin areas of Nairobi.

37. The ‘Appellants_ disputed the claim by these witnesses to represent the
organizations they claimed to represent: nene of them had produced any
Resolution or other authotization to spem on behalf of these organizations and,
according to the Appellants, it was clear that they were speaking only for
themselves. Additionally, the Appellants chailenged the validity of the “stake”
these witnesses claimed to have in this project: Marie Louise Poulley was s;mply
motivated by the desire to protect her hotel business, which thrived on the area’s |
perceived isolation; Simon Ole Timoi lived all the way near the Tanzanian border,
and his claim that, as a Maasai, he had an interest in the welfare of Maasais
wherever they lived lacked credence; and David Nkedienye was no longer a
member of the Wildlife Foundation and could not represent it. '

1

For 1ts part, the Appellants relied on the support for the project by the
Axchitectural Association of Kenya represented by Mohamed ’\/Inn}anva the

Chairman and the Association of Micro rmance Institutions (AMF) r presmtcd

by Beatrice Sabana, the Chief Executive. Mr. Munyanya testified that it is the

view of the Architectural Association t"lat thls project represents a model of :
affordable housing in K enya w hich s hould b e supported by the authorities and
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39.

- project; opinion was: .divided between,.on.the .one hand, those who would g1ve

40.

The Tribunal considers that the decision by the Respondents fell short of

Thé LQCaiien of fﬁ.e Prcfem

41

~wildlife habitat. The Wlhgwes who testified on behalf of the Respondents on this

42.

k des1gned to, contnbute to solvi ing, is equally deservmg

. The second ground mted by *he Resnondents for denymg the Appe lants the EIA:-

einulated by othets, partlcularly in hght of the Govemment s. pohcy of prov1dmg
affordable housing to Kenyans. Reatrice Sabana testified that Jamii Bora is known
and respected within the micro-finance fraternity. She argued that Jamii Bora’s
initiative - in. providing - housmg tc its  members through micro-finance
atrangernents deserves support, since poor people, with no coliateral, are not able
to access financing through banks, and of necessxty, depe11c1 on micro-finance
an'angemerts to meet thull mvestmer’t needs 3 :

The opinions of stakeholders thh regard to the potentxal environmental 1mpacts
of a ptoposed project is a relevant consider a’uoh, which is provided for in ssction .
59(2) of EMCA and Regulation 21 of the EIA Regulations. With respect to this °

primacy to the concems related to: the ‘potential adverse impact of this project ofl
the wildlife ifi the area and; 6fi the, other, those. who: consider that the pressmg
tieed fot decent housing by the: residents of the slum. aueas which this pro;e\,u is”

. gy b B T : e . .
In the Tnbunal s vxew the role of the EIA plocess m this matance is to prov*de
ways of balancmg both concems, in order to meet the need of the poor slur
dwellers for decent housing without catising an undue adverse impact on the
environmert of the locality in which the proposed housing project is to be located.

adequatel y balancmg both concerns, and that the Respondents were not justified
ifi preferring the views of those stakeholders who objected to the project without
considering whether the objectives of the project, which all the objectors said
wete wort‘lwhﬂe cotld be met in the absence of this pro; ject. '

v l-:,

ficence1s th.:.t:pto;ect site lies within the wildlife rmgratory corridor @nd dispersal
area, &ind that the project: will adversély affect the continued use of the area as a B
issue w ere M1, P aul G afifiu, the Nairobi N ational P ark S enior W arden b etween.
2000 and 2004; Gideon ‘Amboga, the current Senior Warden; Dr Samuel Kasike,
an Ecologist; Mts. Elizabeth Leitoro, the Community, Development Officer;. and
Ms Teresia Muthui, from the KW8 GIS section. Documentary evidence was also
produced in a buncue marked “Additional Documents Submitied by NEMA.”
Among them is an undated draft document titled “NazrobL National Park
Ecosystein Management Plan, 2005-2016" — Xenya Wildlife Service [hereinafter ,
The Draft NNP Management Plan}, which encapsulates the key points of the :
Respondents’ evidence on this issue. , Y :

The R espondents e vidence was to the e ffect that the p roject site 1ies within an
ecological zone known as the Athi Kapiti Plains (also described as the Kitengela
Conservation Area, or the Kitengela Triangle), which is in Kajiado Distriet. Its
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sound and sustainable manner while at the same tlme contributing to the
ecotiomic development of the communities living adjacent to the Park and the ‘

entite Kenyan nation.” Towards this end, the w1ldl1fe migration and dispersal
dreas will be managed by: i

A s

TR

T

ST

(@ Collaborating with landowners and other conserva’uon stakeholders in -
management of wildlife outside the park; ; '

(b) Ensuring that the Kitengela wildlife mlgratxon/dlspersal area is acceqsxblev
to wildlife through the maintenance. and expansmn of the. Wlldhfe
Counservation Lease Pro grarmme;

(c) Encouraging and assisting communities hvmg adjacent to the Park to
benefit from wildlife based activities on their land; and

(d) Mlmmlzmg human—w11d11 e conflicts outside the Park.

. | :

50. The Draft NNP A{ahdgem'ent Plan outlines the interverition measures which KWS

proposes to take over the P Ian petiod to achieve its management objectives:

(a) The southem section of the Park adjoins the former “Sheep and Goats”
Ranch, which is a ctitical diurnial dispersal area as it is not settled and is
free from fences. This section therefore needs. to be left open for free
movement of wildlife to and from' the Park and the rest of the.
migration/dispersal - lands beyornd. KWS wxll pursu¢ a comnservation
edsement with the Ministry of Lands and where possible acquire the land. . __
The 1.5 km® paz ceI adizcent to the Patk is legallynlder the Cormmsswner ﬁ€
- 4% Lands. o : :

(b) The dispersal afea should be managed ds one umt with these migrants. If
they are fenced out, they are likely to be fénced to extinction. _

(¢) The inigration "and d1spersal areas are still faisly open and land
fragmentatlon which is the main threat to the viability of the dispersal
areas, is accelerating. However, this can be forestalled. Where we cannot
- fofin eoiisetvaticies of acquite the land in the dispersal areas, we will use
the existig legal instrumients o stop fragmertation.

(d) The Wildlife Conservation Leass Programme will be e)\panded as a short
‘tetm stop gap meastire to secure the dispersal area.

(e Aequzsltzon of land for conservatlon

51. These m'ea'sures can be summarized as- follows the aequisition of an easement
ovet the Goveminent owned former Sheep and Goat Ranch; .¢oilaboration with
landowners to keep copen the migratory routes . and | d1spersal areas, through
programmes such as Wildlife Conservation Lease Programme, enforcement of

existing land use and management laws; and, where necessary, coempulsory
acqmmhon of private land. :

52. Ev1dence was given by Elizabeth Leltoro the K'WS Communhy Development E‘
Officer of programmes urderizk=: by XW§ designed: to enhance community E
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53.

754)
_/ Nairobi National Park and the ‘Wild! ife Trust, which is registered in the USA.
~ Laudowners apply to be registered, on the Programme, and once funding is

wildlife conservauon in the Kitengela area, mcludmg plans to establish
community.conservancies; as well as schemes for the sharing of benefits atising
from wildlife derived revenue with the local community, such as the construction
by KWS of facilities, such as schools and boreholes for the use of the local
com‘numty . : :

The Respondents gave evidence that KWS collaborates wnh a non-govemmental
organization, the Wildlife Foundation, wh‘ch administers a “Lease Programme,”
whose objective is to keep the area open for wildlife habitation by paying land
oWners 4 “lease fee” in exchange. for an agreement by the landowners not to sub-

“divide, fence or farm the land. Detdiled evidence regarding the Lease Programme

was adouoed by Regan Oie Makui, a Directot of the Wiidlife Foundation and -
David Nkedienye; formerly a Director of the Wildlife Foundation. The evidence -

- showed that KWS does not itself run the programme, although the offices of the

Wildlife Foundatlon afe rocated within the. KWS premxses and KWS supports its -
objectrves T ARNE

The Lease Programme started in 2000 with fundrng support from Friends of

obtained the landownets is paid US$4 per acre per annum, averaging to an annual
payment o f U $$400 to US$800 per household: The alea under the Programme

stands at 8,600 actes involving 117 households. In order to achieve its objective ,

of keepmg the migratoiy route:and drspersal area, the! Programme’s coverage .

ticeds to be expanded to cover the minimum area. cf 30 km2 (60,000 acres). The

Wildlife. Foundation is’ fundrarsmg from among; others; the Global Environment =
Facility, to bé able to establish an endowmeént: fund to support the Programme.
Accordrrg to the Respordents the Programme .works well, ‘a contention with -
whleh the Appellants stro'1g1 y dlsagreed (See paragraphs 63 and 64 below) '

. The Respondehts argued tnat because the pI'Q] ect s1te lies wrfhm the rmgratory

cotridor and drspersal area, the proposed housmg project will block the wildlife
migratory rotite and threaten the continued use of the aréa by wildlifeas a -
dispersal atea, for which the area should conserved. The Respondents
acknowledged the otgoitig sub-divisions and change of use but argued that these

- were being addressed through a “Master Zoning Plan”; whxcn Ol Kejuado County

Couiticil was ifi the process of preparing. Evidence was given by Mr. Patrick
Waweru, the Kajiado District Physical Planner, who stated that a land use plan
titled “Kitengela-Isitiya Zoning Plan” was currently in draft at the Council. The

- essence of this plan was to zorie development areas and non—deveropmerrt areas.

. Kisaju sub-location, according to Mr. Waweru was classified as a w1lohfe and

pastoralism plomotron zone.

. The Interested Parties supoor’r.ed the position taken ’“y the Respondents with -

regard to the Jocation of the proposed prqeot Alongsxde KWS the Interested
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Parties argued that to introduce this project into the area Would Jeopardlze the use
ofthe area as a habitat for wildlife, threaten the c ontmued viability o f N airobi
National Park, increase human-wildlife conflict, increase the risk of poaching and
. underthine the Lease Programme. The Tnterested Parties therefore argued that the

refusal of the EIA licence appncatlon was ]ustxﬁed and should be upheld by the
Ttibuial. -

57 Tﬂe Appellants vigorously contested the Respondents proposrtxon ‘that this

.;fO_]eCt will have a iaterial adverse effect on the migration and dispersal of |

wildlife in the Athi Kapltt ecosystem The Appel’an ts thaintained that the

evidence available showed thai the project site lies outside of the wildlife

niigratory comdor Ini so far as the mspersal area’is conccmed the. Appellaats ,
- argued that, glven the dramatic changes in land use that are alfeady occurring in

the Athi Kap1t1 ecosystern ared; this particular prOJect will not, on its own,

" tnaterially adversely affect the status. of wildlife in the area n ways that cannot be

managed thirough the implementation of app ropriate m‘tl gatlon measures

' e Appe‘lants case was t‘lat ﬁey had rehed on'a map tltled “Na1rob1 National
§ P

ark and Proposed, 2 kin Buffer Along Kitengela M gmtory Route” and dated
: Jutie 2004, the June 2004 Map, which was given to the! Appellants by KWS itself.
\ dutring the time they were cairying the EIA Study. This map is attached to the EX 4
Stud ¥ Report at pages 155 and 355. ‘On this rap the Jamtl Bora project’is shown
.oas being 4 km ot so away froim the wildlife *mgrawry corridot. SubSeqhentI}Q
after the . Appehams had filed this Appeal; and ‘during . the hearing, the
‘ ' Respondents 2pp11ed fo be allowed to mtroriu ca map tlt}ed “No.ll'obl Neational’

Patk Ecosystém Mldufe D1str1outxon = June, 2005 (Dref) — the June 20 05 Map.
. This second map mcorp_orates a wider area swithin the dlspersal atea, including not.
\ cnly the Jamii Bota project; bat alSO other towns like Kitengela and the
~de veiop*nents arotinid 1t. Accordmg to t"xe Appellarts the June 2065 Map was
tnisieading and had been generated for no reason other than to shore up the
Respondents argument that the ’oro‘ect lies thnn the dxspexsat area, a ploposmm,

with which the Resr\onden"s strongly dISa recd.

- 59. The evidence before the Tribunal showed that information upon which the maps -
wetre geénerated had been ‘pathered &t the request of Dr Robert NMdetei, an officer
with KWS, and that it was gathered by field scouts from KWS with 11;out from
local corumunity iiembers. Thet friuch is confi xmcd by the maps thé mselves,
which state the soutce of infottnation to be, in the se of the. Jurie 2004 Map,
SoK, KWS and the Wildlife Foundation, and in tae case of the June 2005 Map,
the \Ia.ll'OuI National Patk Field Staff and Kltenge‘a Commuuity Representatives.
in cross examination, it was admitted by Terssia _\/Iu*mu who plotted the
“information on the maps, that the * ‘community representatives” in question was, in
reality, Benson Mutunkei, the Wildlife Fouud::t;on officer in charge of the Lease
Programme. The Apnellants argued that the information provided by Benson
- Muturkei with regard to the existence and location of the migratory costidor and
dispeisal ares, uOLlld not be relisd on as the Wildlife Foundation was vehemently
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opposed to-the Jamii Bora Pr ogect and therefore had a vested interest in showmg '
that its Iocatlon lay Wlthm the mxgratory comdor and d1s1*e sal area.

60. The Appellants argued also that, w1th regard to the use of the area as a wildlife

- dispersal area, the numbers of wildlife had declined drastically. They pointed to

KWS’s evidence on this issue. Relying on a map:titied “Animal Census:
Kitengela Area — November 2002” which had been,put in evidence by tie
Respondents, the Appellanis argued that, during-the 2002 census the animals
which had been ‘mositored, that is, wﬂdebeesL, impala, kongom Grant’s gazelle

zebra, Thomipson’s gazeile, and ostrich; Were not spotted in the Kisaju’ sub-

location. The Appellants therefore maintained that, on the basis of the evidence

available to them at the time of the EIA Study, the animal numbers in the entire -

dlspex sal area were stall at best; and therefote they were entitled to conclude that -
tne proposed project would not have a sxgmucaut adverSe ef'fect on the use of the

area as a wildlife migtatory corridor and dispersal area. The Respondems had

- 62.

63.
placed fajth as the key plank of its commiunity couservw’uon programime. The

‘ ptoduced 1o’ ev1dence to justify any other conclus*cn i

61,

Further the Appellanfs argued that - any case, due to the massive uncon‘uolled _
sub-divisions and consequent rapid change of land use in the -area from

’pas’forahsm to industrial, comumercial and residential use, the use of the Athi

apm ‘Plains as a w;k."lfe migratory ¢ orridor and leper<a1 area was no longer

. _v,ame The Appellants calied in evidence, a surveyor, Mr. Jcseph I‘vmgo who
testified that up to nealy 50,000 sub-divisions had already taken piace in the. .

Athl-Kapiti ecosystem area. This evidence was cortoborated by the evidence of
Jeines Kamala of the East African Wildlife:Society who submitted in evidence a

- ciocumen titled “A-Sutvey to Determiine sthe: Avaﬂabﬂ*ty of Land for Wildlife

Migtation in the Ateas Bordering N airobi N ational P ark,” whch contained the
tesults of a study carred out by East. African ' Wiidlife bocwty ‘At page 10 of this
dotiitient there is a table showing the number of landowrnets in the former seven
groiip ‘tanichés. in: the Athi- Kapm ‘Plairis - which *shows - that, based on the -
infortnation in the Kajiado District land adjudication depaﬂment as at March
2004, tae ,reglstered landownera in the.e ecosystém .stood at 42,305.

The Appellamts saw no prospec‘ts of this. "rend bemg 1eversed The sub-divisions
and change of use are taking place in a policy vacuum of land use since neither
the Governtient nor the local authority hes a.land use plan. The draft Master
Zoning Plan, which Mr. Waweru had claimed was under preparation by Ol
Keiuado County Couricil, had not yet been sent out for public consultation, as
tequired by the Physical Plannmg Act, Chapter 286, and therefore, there was no
telimg whether the landowners in the area would accept it. Consequentiy, the
proposal to d esignate Xisaju area as a wildlife and p astoralism promotion area
might never be adopted for implementation. it couid ﬁot therefore be the basis of |

. decision makmg at this stage

The Apyellants were 111gn1v skeptical of the Lease Programme, upon which KW S
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Appellants challenged the validity of the leases that were produced in evidence.
On the basis of evidence obtained from the Kajiado District Land Registry, the
Appellatits demonstrated that many of the parcels of land said to be under the

- Lease Programme have ceased to exist as single units following the sub-division

64.1

‘of the land parcels which occurred either for purposes of sale of the land to third
parties - or tpon the death of a title holder and inheritance of the land by
deye*ld»mu Wuh respect to Kisaju sub-location, almost all the land parf*els listed
4s being on the Lease Plogramm\, had in fact been sub- -divided. Given that the
radin objective of the L ease Programmie was to save the lands from being sub-
Cmded the Lease Progcrmme in the Appeuams VieW, Was not viable.

The Appexlams argued also ¢ hat on *he b asisofthe evxdence produced by the
Reéspotidents, 60,000 actes needed to be' brought into the Lease Rog:e me in -
ordet for this Programme to be able to sscure the Athi Kapiti area mig gratory row
and dispersal area. Presently, odly -8, 600 acres, had been registered under tn
Progratnme. Few large parcels remain intact and, given the far higher financial

gaing which landowiers can obtam fromi - sub-dividing and seliing their land 101‘.

tesidential and other purposes, few will be willing to take on the commitments o*

. the Lease Programme. There_fore, the Appellants argued,‘uus Programme had no

rsalistic prospects of tealizing its objectives in the foreseeable future.

. The evidence before the Tribunal, i icluding the site visit by the members of the

Tribunal to the project site on Vi August 2005, llldLCatF'S that the Athi Kapiti
Plains does serve as a wildlife habitat and a dzspersal area for Nairobi National
Park».v: Ta.;{m sil factcrs intc account, and “avmg hste*led to the witnesses who,_
testified on this- issue, the Tridunal i5 inclined to Lelieve that the n ﬂ-bra'ton

- cottidot lies miore or le<s wheze the June 2094 Map 1 maced it; approximately 4 km .

away from the project §ite, while the dispersal area co vers a m uchH wider area,
Acmdmg the project siie. The Trivunal notes, additionally, that, despite the name

“eortidor’s the wuéhf‘*m;bxatury corridor: end dz&persal area is not to be

ufiderstood as being a ﬂxva line;-in the sense of a road given the nature of
wildlife movemetits.

. Neither party gave comprehens-ve ev1def1ce on the exact nature of 1mpacf on

wildlife in the atea, adverse or positive, that might arise from the location of the
project at the proposed site. The evidence that was tundered was premised on the
assumption that, if it could be demonstrated that the project site lies wit thin the
igratory coiridor and dispersal zone, the mewtab e conclusion must be tiat the
i*’r‘n'a t of the project on the witdiife i the area would be adverse. Whereas claims
made about the risk of posaching, no credibie evidence was adduced 1
de‘nonotrate why this inconung popul tation would be more prone to poach wi’f”ife
than anyone else residing in the vicinity. Claims were made aiso to the fact that
the migratory foute would be blocked by the mew settiement, but it was not
demonstrated convincingly that there would be any less risk of \,lCCkage arising
from the hrplamed settlements and CO‘l‘v’@Tm\.f} of the area ;wm nastoralism o
commercial farming, i ndustrial and residentiz! use thatis goingonin the area.
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67.

Equally, neither party gave evidence to demonstrate that wildlife is capable or
incapable of adjusting to the new developments%

The Tribunal does not accept that a development on a 293 acre plot, within an
ecosystem of between 390 to 450 km?, on its own, will spell the end of the
ecosystem as a wildlife habitat. This is more so in light of the fact that there are
already, within the same ecosystem, 6 other towns of a comparable; or even

~larger, population sizes. Further, unlike the proposed New (Kaputiei) Town, the

other towns and settlements were not planned in advance and lack basic amenities
such as sewerage systems, waste disposal arrangements and other facilities which

‘are essential components of an urban settlement. In the Tribunal’s view the

proposed new development offers an opportunity to find ways of meeting the
pressing demand for decent housing by residents of Nairobi and other nearby

. towns within a framework that provides systems for mitigating the ‘potential

68.

69.

adverse environmental impacts arising from human settlement within this
ecosystem. It is much to be preferred to spontaneous unplanned settlements,
which are going on unchecked within the ecosystem.

This concluéion is bomne out by the High Court’s decision in the case of Peter K.
Waweru v The Republic, Nairobi Misc. Civil Application No 118 of 2004,
delivered on 2" March 2006, shortly after the Tribunal concluded hearings on the

_instant Appeal. Those who believe that, if the proposed Jamii Bora housing

project is not implemented, then the Athi Kapiti plains will remain, as. they see it,
a pristine ecosystem, unspoilt by the impacts of urbanization, will find a reading
of this High Court decision ax eye opener. S ‘

The case arose out of a prosecution for the offences of discharging_raw.séwage
into a public water source contrary to the Public Health Act, Chapter 282, and of
failing to comply with a statutory notice to remove a nuisance. The alleged

_offenders w ere about 100 p lot o wners in K iserian T ownship w ho have e rected

residential and commercial buildings on the plots. The buildings have septic tank
for the disposal of wastewater to which the plot owners have connected
underground pipes to act as overflow outlets. This causes the indiscriminate
discharge of offeénsive smelling waste matters within the trading center; which

" flows out of various premises into open channels along the road to the Kiserian

river, a source of drinking water. In answer to the charges, the plot owners
pleaded that they are helpless without a sewage treatment plant, that the
responsibility to construct one lies on the Ol Kejaudo counyy council and that, in
any case, the area eanmarked for the plant has been acquired for private use. In the

- words of the court, Kiserian towtiship is:

“a ticking time bomb waiting to explode... We are also concerned that the
situation described to us could be the position in many other towns in
Kenya especially as regards uncoordinated approval of development and
the absence of sewerage treaiment werks.”
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70. The Tribunal is mindful of the real risk that, if decisive action is not taken in the

71.

72.

73.

near future, the Athi Kapiti Plains will not continue to function for Jong as a

wildlife habitat and dispersal area for the N airobi National P ark. However, the

Tribunal believes that the threat to the viability of the wildlife habitat atises, not

from any one development, spontaneous-or planned, but from the absence of an
enforceable land use plan for the area, which has then allowed uncoordinated and

upplanned sub-divisions and conversions of land use - from pastoralism to

commercial, industrial and residential uses - to take place on individual plots

without being accompanied by the development of the necessary common

infrastructural and utility services. - : '

The concept of a Zoning Master Plan which is being considered by the Ol
Kejuado County Council is to be encouraged. If fully developed and implemented
it will provide a framework for considering the future of the Athi Kapiti Plains in
its entirety, in a way that will not unduly prejudice any one Jand owner. Clearly,
developing such a Master P }an takes time, and some might argue thatitis not
proper to allow developments which cannot later be reversed to proceed in the
meantime simply because a land use plan has not yet been developed. On the

basis of this argument, it might be considered that an applicant for.an EIA licence

should not be granted the licence because, if and when the Jand use plan is
adopted, the damage would have been done, and the development cannot be

reversed.

The Physical Planning Act, Chapter.286, under which the proposed Zoning
Master Plan would be adopted caters for a situation in which it is considered that
developments should be halted pending the preparation and adoption of a physical
plan as a basis for development control: '

“Section 23(1) provides that the Director may, by notice in the Gazette,
‘declare an area with. unique development potential or problems as a special
" planning area for the purpose o f the preparation o f a p hysical d evelopment

* plan irrespective of whether such an area lies within or outside the area of a
local authority. S ection 2 3(2) states that the Director may, by notice in the
‘Gazette, suspend for a period of not more than two years, any development he
deems necessary in a special planning area until the physical development

plan in respect of such an area has been approved by the Minister.” (Italics
inserted). o

Therefore, there is a legal framework available to the Ol Kejuado County Council
which would enable it, if it so chooses, to suspend development in the Athi Kapiti
Plains while a land use (or physical development) plan is being prepared. Neither
the Council nor the Ministry in charge of land use planning has taken any steps to
make use of this provision with respect to this area. In the absence of an official
and gazetted suspension of development within the Athi Kapiti Plains ecosystem,
or of a gazetted land use plan, each application must be considered on its own
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merits and demerits, and not on the general principle — whether or not meritorious
- that developments within this particular area should be curtailed. Accordingly, a
denial of an application for an EIA licence, without a clear demonstration that the
proposed project poses a risk of causing poteptially adverse environmental
1mpacts that cannot be mitigated, would not be justifiable.

In coming to that conclusion, the Tribunal has taken into account the submissions
of the Respondents to the effect that the fact that developments have taken place
in the Athi Kapiti Plains wrongfully in the past is not a justification for allowing
another wrongful development to take place: “two wrongs do not make a right,”
the Tribunal was told. Clearly they do not. In the Tribunal’s respectful view,
however, it is not wrong for a landowner to develop his land. What would be
unlawful, would be for a landowner to develop his land without obtaining the
required permissions and licences. The application for the licence must be

- considered in terms of the legislation that imposes the licence requirement. If

75.

76.

17,

those requirements are met, the development ought to be allowed to proceed, in
which case, the development would not be wrongful.

L o
On the basis of its consideration of the evidence that was adduced before it, the
Tribunal concludes that the - Reh.pondents"g were not justified to deny the
Appellants an EIA licence on. the ground that the project site lies within the
wildlife migratory route and dlspersal area, without demonstrating why the
potential adverse impacts to which KWS had pointed, such as the risk of poaching
and the potential blockage of the migratory corridor, could not be mitigated.

Whereas the Tribunal has concluded that the Respondents did not sufficiently
justify their denial of the EIA licence application under this head, the Tribunal is
not satisfied with the adequacy of the information that was provided by the Parties
on one aspect of this issue. That the general Athi Kapiti area serves as a migratory
corridor and dispersal area for Nairobi National Park is clear. What is less clear is
whether, and if so, how- the proposed project, in particular, will affect the future
viability of the area as a migratory corridor and dispersal area. If it will, the

‘possible mitigation measures were not fully elaborated on by the Parties. The

Tribunal is of the view that information provnded by the Partles on this point was
insufficient.

Under section 62 of EMCA, NEMA may require a project proponent to catry out.
further evaluation or environmental impact assessment study and submit
additional information for the purpose of ensuring that the EIA Study Report is as
accurate and exhaustive as possible. The Respondents-did not make use of this
provision to ‘ask for furthei information from the applicant before denying the
licence application. The Tribunal believes that further information on this
particular point would assist in identifying the nature of mitigatory measures that
might be required to minimize potentlal adverse 1mpacts of this project on the
ecosystem if any.

‘ . )
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comments {0 study Repott S ;dentified gation measures whic
might be adopted 10 minimize potentially adverse 1Mpa of th project These
include putting p surveillance outpost manne g and tagd g som

for decision making,_and action.

79. The Trib\mal pelieves that these additiona\'mitigation measures should be costed

the jife of this project- In the-’if,ri‘b\ma_l’s_view, the right of wildlife to occupy this
habitat must not be com_promised by the developments taking place in the area-

The Mitigation Measures

0. In denying the Appellants the El1A licence, the Respondents stated that the
mitigation easures proposed would 1ot a_dequately_ address the ant'\cipated
B 'potenﬁal enviro mental jmpacts of the project- This gtound for denial of the E
- Ticence was suppgted by the Interested parties. Given the scope of the projech, the
enviromnenta\ ;ssues arising range widely. The Tribunal considers that the EIA
Study Report compreheﬁsiile}y- ;dentified the environmental concexns which
- peeded attention through the ;nclusion 1 the desigh of the project of mitigation
measures. - - : : :

1. The full list of jssues and the proposed miﬁgaﬁon measures are at pages 39 to 63
of Chapter 6 of the E1A Study Report. They include political, socio—eeonomic and
soeio—cultural impacts; crime; human wildlife conflict; drinking water supplys

liquid and solid waste management and po“ution control; and urban sprawl.
, Human—wi\d\i{e conflict, the potemia\ for urban sprawl, and the disposal of waste
water wes® particularly contentlous pefore the Tribunal. The Tribunal has_a\_ready _

considered jssues arising relating 0 the impact of this project on wildlife in the
context of its discussion of the -\_ocatiOn of this project, as well as jssues arising
from the settlement in the area of people perce'wed as outsidess

82. The EIA propoSed that the concer that an inflow of 10,000 people would alter
the traditional Joting patterns in the Jocal ared and mtroduce @ potentia\ for a clash
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of cultures and s ocial d isruption c ould b e redressed through a process o f voter
education to encourage voters to focus, in choosing leaders, on issues and not on
ethnic or clan affiliation. Resort could also be had to strengthened law
enforcement agencies and community conflict resolution mechanisms, such as
village elders to deal with these concemns as well as with crime. The mitigation
measures related to the ifpacis on wildlife revolved around greater clarity in
Government policy about the future of Nairobi National Park, and an examination
of the possibility of managing the National Park as a closed system. These issues
have been the subject of findings by the Tribunal in the context of the Tribunal’s
consideration of the issues relating to the location of the project above.

As regards solid waste management, the construction of two sanitary landfills at
sites which had already been identified, was proposed. The shortage of drinking
water in an area classified as semi-arid was also identified as a problem. The EIA
Study Report proposed that drinking water would be sourced from boreholes
drilled both within the housing estate and, for the use of the local community
members who do not reside in the estate, outside the estate. The EIA Study

" identified the high flouride content in the ground water in the area as a potential

- constructed within the estate, the sites of which had been identified. The concern

problem, -and proposed de-fluoridization as a mitigation measure to bring the
levels down to the recommended World Health Organization standard of 1.5 ppm.
Solid waste management would be provided through sanitary landfills to be

~ that the landfills would be, in effect, dumpsites, arises from the confusion in the

minds of many caused by the poor management of many jandfills in Kenyan

“urban centers. There is no doubt that properly managed sanitary landfills are

&4.

perfectly capable of deallng w1t11 sohd waste management requlrements of an
urban settlement : :

The EIA Study Report identified as a potential problem the likely mushrooming
of unplanned setilements in the neighbourhood areas of the new town. Urban
sprawl occurs particularly because of the lack of effective physical planning and
development control systems around towns. It exacerbates the adverse effects- of

- urbanijzation. In the case of this project, the contrast between a well planned and

85,

well managed housing estate co-existing in close proximity with an unplanned
settlement lacking in basic facilities would be a most undesirable consequence of
the proposed development. Leaving the issue wholly to the physical planning
authorities to deal with will not suffice.

The statutory responsibility to control unplanned settlement lies with the local
authorities. Such authorities, and Ol Kejuado County Council is no exception,

face serious constraints in carrying out their statutory responsibilities. If urban

sprawl is to be contained, the developers of this project will need to work with Ol
Kejuado Council to put in place plans and systems to manage and control urban

sprawl. This support should also be budgeted for and included as an integral

aspect of this project. The Tribunal believes that this would further mitigate the
potential negative environmental impacts that might arise from the project.
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Clearly, the containment of urban sprawl is not a one-off activity, but must be
seen as a continuous undertaking during the life of the project which, in due
course, should gradually be-left to the local authority as its capacity to carry out
its statutory duties improves.

The arrangements for w aste w ater disposal was dealt with at | ength b efore the
Tribunal. The liquid waste (sewage) is to be managed through a hybrid
constructed wetlands facility which has been designed by Stroutel Afrique
Engineering Consultants, whose civil engineer, Engineer Wilberforce Odhiambo
gave evidence before the Tribunal. The facility is described at page 35 to 36 of the
EIA Study Report. The Report indicates that the undetlying principle of the
design is that of realizing significant reductions in suspended solids, bio-
degradable organics (e.g. COD and BOD) and removal of pathogens, nutrients,
refractory organics, heavy metals and dissolved solids. At pag;: 35 1t is said to

- consist of:

87.

(1) An inlet/screening chamber to trap or filter out solid waste, plastics, and
trash accompanying the waste water; (2) a lined balancing tank to facilitate
sedimentation of sludge, stabilize flow throughput, enhance bio-degradation

" to miscible liquids, precondition waste and prevent the transportation of grit,
and ensure. that only liquid waste goes into the gravel bed hydroponics -
(GBH); (3) two GBHs to significantly reduce the BOD, COD and total
suspended solids in the waste through aerobic and anaerobic processes; (4)

“two facultative ponds to expose the waste to sunlight and air which would
further enhance aerobic and anaerobic processes of waste water; (5) four
maturation ponds whose plant habitat would absorb pollutants such as heavy

" metals, lower BOD, COD and total suspended solids, and also destroy
pathogens in waste water; and (6) one balancing pond to serve as storage for
treated waste water.” S

At page 34 it is said that the design incorporates a sewerage conveyance system
consisting of:- ' : o ' S :

(2) “Distribution and trunk sewers to collect sewage from the developed plots
and convey it to the treatment plant; '
(b) Sewage treatment plant developed to condition the sewage to
WHO/Ministry of Health standards of not more than 25 mg/I'BOD and 50
mg/l COD and 30 mg/l suspended solids; . : '
- (c) Outfall to discharge the treated sewage tc the receiving waters, however
the sewerage shall have z-balanicing pond from where patt of the water can
be recycled for watering trees and gardens and the rest flow into adjacent
- streams north and south of the town. .
(d) Operation and m aintenance o f support facilities o f buildings, plants and
equipment.” S

IN THE NATIONAL ENVIRONMENT TRllBUNAL
AT NAIROBI

< ol

Date this... .. ... day of .fum bl 2 24

Signed..... GXEiAL.



88. The EIA Study Report states that, if properly built, maintained, and operated,

89.

constructed wetlands can effectively remove many pollutants associated with:
municipal and industrial wastewater and storm water. BOD will be reduced to 25
mg/l and COD to 50 mg/l, standards which represent Kenyan and World Health
Organization standards. Examples of other constructed wetlands in Kenya were
given to demonstrate that the proposed system has proved itself elsewhere to be

" an effective waste water treatment system. At page GO of the Report, it is

acknowledged, however, that discharge of excess waste water to local
watercourses could harm organisms and animal habitat through the accumulation

of solids and toxic substatces and the depietion of oxygen through the

decomposition of organic material. Discharges c an arise also from an overflow
from the wetlands during flooding.

The Respondents and the Interested Parties challenged this design. Mr. Robert
Ndetei from KWS testified that he was a wetlands expert, and that, in his view;,
the plants to be grown in the facultative ponds would reduce the effectiveness of

" the facultative ponds because their roots would reduce the aeration of the ponds.

90.

Similarly, the plants to be grown in the GBHs would be difficult to manage, as
access to the GBHs would be limited. In his view, ideally, the plants should be R
grown in the maturation ponds, although to do so would require extra land. He .
thought that, although in the initial years the- design could work, its efficiency
would diminish with tnne as the vegetation in the ponds reduced aeration.

The waste water disposal design was challenged also on account of the fact that it
incorporates an outfall to discharge the treated sewage into the two watercourses
north and south of the town, notwithstanding that most of the treated water would
be recycled for watering trees and gardens, and that, prior to the discharge, the
treated water would have been treated to Ministry of Health and WHO standards
of 25 mg/l BOD and 50 mg/l COD and 30 mg/! suspended solids. The risk of
pollution of the recelvmgwaters was stressed, particularly the fact that, in this

~water scarce locality, the naturat wa atercourses are used as sources of drinking

91.

water by human beings; domestic animals and wildlife. The perception that
people would be drinking water contaminated with sewage would cause offence,
even if, 501ent1ﬁcally, it could be shown that the waste water had been treated to

_ acceptable standalds

The welght to be given to objections based on the offence caused by perception of
contamination was addressed in the New Zealand case of Robert Te. Kotahi
Mahuta v The Waikato Regional Council & Anchor Products Ltd, reported in the
Compendlum of Judicial Decisions on Matters Related to Environment: National
Decisions, Volume II at page 214. Anchor Products Ltd sought consent to expand
its dairy factory and install a gas fired cogeneration plant to supply energy to the
milk processing plant. Among the objections- to the application by the Maori
people of New Zealand was the claim that there would be adverse effects of
taking water {rom the river and discharging contaminants into it. Witnesses
testified that there was no need for discernible physical adverse impacts - even the
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perception of contaminants flowing into the river would cause offence. The
Environmental Court examined the practical difficulties of disposing of the liquid
waste to land, which would have avoided the perception of contamination to the
river, and ruled that “perceptions which are not represented by tangible effects do -
not deserve such a weight as to prevail over the proposal and defeat it.”

The Tribunal is of the view that the project proponent must apply all reasonably
practicable measures to avoid contamination of neighbouring watercourses arising
from the discharge o f w asic water. If there are additional practicable m easures
that can be taken, within reason, to avoid discharging the treated waste water to
receiving waters, they must be adopted. In this regard the project proponent shall
re-examine the waste water disposal design with a view to ascertaining the nature
of adjustments that can be incorporated into ‘it further to reduce the risk of
contamination of watercourses through the discharge of waste water. The
Tribunal observes that; prior to construction of the waste water disposal facility,
should the design still comprise an outfall for discharge of excess treated water to
the neighbouring rivers, a -permit from the Water Resources Management
Authority, established under the Water Act, 2002, will be required.

The T ribunal ¢ onsiders that, d espite c laims to the contrary by the R éspon_dents
and the Interested Parties, the mitigation measures which have been put forward

- to deal with the issues identified in Chapter 6 of the EIA Study Report are, on the
- whole, well thought out and capable of being implemented. The Tribunal Jistened
" “to the experts who carried out the EIA Study, including Prof. Elijah Biamah as

‘well as Eng. Wilberforce Odhiambo, who designed -the waste water disposal
- facility. They 1n1pressed the Tribunal as being authoritative, and in matters of -

- professional opinion, their testimony is to be preferred. The Tribunal sees no
.7 reason to conclude that the mitigation measures they have proposed would not be
P -:a:=;'-adequate to deal with, the:identifisd environmental concerns, notwithstanding that

- the'proposed measures can ke enhanced ﬁnther along the lines which the Tribunal

_ has mdlcated :

94.

Should- it -happen that -the project-is- net implemented - in accordance with -the
statements made in the EIA Study Report, as was claimed before the Tribunal
might happen, the Respondents have the power under section 67 of EMCA to
suspend the licence until corrective measures are taken. Additionally, under
section 68(4) the project proponent is placed under an obligation to take all
reasonable measures to mitigate any undesirable effects not contemplated in the

" EIA Study Report. It should also be kept.-in mind that, notwithstanding the grant

of an EJA or other licence or permit allowing an activity to be implemented,
NEMA and o ther regulatory and enforcement a uthorities r etain their p owers to
take enforcement action, where this is called for, to ensure that the licensed
development activilies do” not cause negative environmental impact. In the
Tribunal’s view, therefore, failure to identify potentially adverse impacts or even
to provide adequate mitigation measures is not necessarily fata] to an appllcatlon
for an EIA licence.
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The future of the project

95. The Respondents cited, as a basis for denying the Appellants the EIA licence, the

ground that the future cumulative environmental impacts of the project are
uncertain given the enormity o fthe project. In their written s ubmissions to the
Tribunal, the Respondents pointed to the uncertainties surrounding the future of
the wildlife in the A thi Kapiti e cosystem, and the survival o f N airobi N ational

~ Park. They argued that cumulative impacts arising out of the Jamii Bora project

96.

will have “disastrous consequences and cause serious injury and irreparable

~damage.” The Respondents’ lawyer urged the Tribunal to rely on the principle of

precaution, which, it was said, requires “vigilance and prevention on account of
the often itreversible character of damage to the environment and the limitations
inherent in the very mechanism o f reparation o f this t ype o f d amage,” quoting
from the International Court of Justice Decision in The Case Concerning the
Gabcikovo-Nagymaros Project (Hungary/Slovakia, 1997, General List, No 92).

The Appellants described this ground for denying them the EIA licence as
“vague, general, and not supported by any facts, evidence or material
whatsoever.” They contended that the future cumulative environmental impacts of
the project were known and were addressed in the EIA Study Report, which
showed that the proposed project would, in fact, improve an environment that

presently is in ospltable dégraded and lacking in basic amenities. The project

will introduce agro-forestry, récreational parks, health and educational - facilities,
infrastructure such as a paved road, electric power and drinking water supply, all

of which would beneéfit the local population. The Appellants argued that they had

~ relied on the best experts available in the country and there is available the

97.

98.

required scientific knowledge and technology to deal w1th potentlally negauve

'COHSC(]UCUCGS if any anse

During the proceedings before the Tribunal, doubt was cast on the viability of this
project. Questi‘ons were raised by the Respondents and the Interested Parties as to
how it can be expected that the poor people who make up the members of Jamii
Bora will sustain the project. Describing the project as “donor driven,” counsel for
the Interested Parties argued that, once the donor leaves, the project, inevitably,

‘will collapse, since the low income residents will be unable to keep it going

without donor support. The Interested Parties argued that this was all the more
likely as the residents, previously eking out a living as casual workers in Nairobi,
would be unable to travel to and from Nairobi daily to earn a living and would
therefore not manage to keep up with the payments for the housing and other
services needed to maintain the project. They might, consequently, either sell the
houses to .the middle class and return to the slums or snnp]y continue to occupy
them without paying for the "“kP‘E‘,D of the estgte waiting for another donor to
come to their aid. |

From the testimony of Mr. Maurice Mbegera, NEMA'’s Director of Compliance
and Enforcement, and others, it became clear that both the Interested Parties and
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the Respondents had assumed that Jamii Bora was a foreign funded organization,
and that this housing project was to be built using donor funds, after which the
donor would withdraw and let the beneficiaries fend for themselves. When that
happens, they argued, sewerage systems and. solid waste management systems,
educational and b ealth facilities, d rinking w ater supply and o ther facilities will
collapse, leading to serious adverse environmental effects. They had also assumed

~ that the occupants of the proposed housing estate earned a living as casual

99.

labourers in Nairobi’s industrial areas and intended to commute to and from
Nairobi to continue working as casual labourers in Nairobi. On the basis of those
assumptions, the Respondents and Interested Parties saw the project as
unsuslamable and its future as uncertam

In her evidence, Mrs. Ingnd Munro sought to explain the nature of the
organization and the prOJet,t concept and design. Jamii Bora has a Board of
Trustees made up of six prominent individuals, four Kenyans and two non-
Kenyans. The Managing Trustee, Ingrid Munro, is a Kenyan resident. The
organization is a member driven organization registered in Kenya as a Trust. It
strives to empower the poor Lo realize their p otential t hrough self-help and the
provision of micro-credit. Members, the majority of whom are small scale traders
running kiosks and hawking on the streets, make small regular contributions from
their income towards a pool of funds from which other members may borrow

~money. to invest in their-small businessés. No collateral ‘is required and the
- guarantee of repayment comes from the social pressure from other members:

failure to repay threatens one’s membership. From the testimony of Beatrice

- Sabana, Chief Executive of the Association of Micro Finance Institutions, micro-

credlt 15 the pr11101pa1 way in which poor people access credit.

» »100.‘ The h ousing p roject was conceived o fin order to provide the members

with an opportunity to own their own houses in a decent environment, away from
the slums. A key feature of the concept was affordability. The land needed to be
spacious but at the same time not prohibitively expenswe Upgradmg the slums in
Nairobi was out of the question: the land is expensive, small and, in any case, not

-available for acquisition by a non- governmental organization to use for its

- members. The purchase price of fhe Geases, ar Kshs 156,000/~ had to be low

101.

enough to epable the members afford to repay the. monthly mortgage payments
from the income derived from their trade. Ounly members who met pre-set criteria
could qualify to be allowed to purchase a house: a non-member would not be
eligible, and therefore the project could notbe “hijacked” by the middle class.
The relocated members, being traders, will continue with their trade in the nearby
towns and villages and earn their llvmg that way: there will be 1o need for them
to commute to Nairobi daily.

From the evidence of Ingrid Munro, the key to the viability and
sustainability of this project lies in the pooling of resources by many low income
people, which enables them to build up a capita] base that is substantial enough to
be able to undertake a major housing project, such as the one proposed. Continued
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102,

103.

pooling of resources after occupation of the houses will enable the residents to
meet the costs of maintairing ihe housing estate, including its facilities. In ordei
to ensure that that happens, the project design provides for the establishment of a
Management Board, which will be responsible for collecting and making
payments and for running the services and maintaining the facilities. The Board
will also procure experts at a fee to provide technical input.

The Tribunal sees no reason to doubt that this concept can work. Systems for
pooling resources to meet common objectives as well as residents associations
formed for purposes of maintaining housing estates are known in Kenya. What is
proposed in this particular case is to apply known ideas and systems to meeting
the housing needs of members. It is also worth remembering that the Jamii Bora
Charitable Trust, as the applicant for the EIA licence, is responsible for ensuring
compliance with the obligations of licence. It is a Kenyan, not a foreign,
organization, registered under the Trustees (Perpetual Succession) Act. This Act
requires that the appointment of every new trustee shall be certified by the
Minister. Consequently, the Minister will at all times know the particulars of the
Trustees who, ultimately, are responsible for ensuring the viability and
sustainability of this project. The risk of the project’s sponsor in future
abandoning the project and leaving behind serious environmental damage does

not therefore appear to be any more serious with regard to this project than w1th
regard to any other pro ject.

Alleged |rregular|t|es and breaches of the law

Duriiig the proceedings, and in their written submissions, counsel for the
Respondents and the Interested Parties argued that the Appellants were not

_eligible to be issued with an EIA licence because they had not complied with

cerlain requirements of the law, including their failure to give alternative locations
for the project. They argued also that the planning permission which the
Appellants had obtained from the Ol Kejuado County Council was irregular and

" .invalid. In any case the Appellants had not yet obtained the consent of the Land

104.

Control Board which they required to change the use of the land from agricultural
to commercial, and they had not yet surrendered the title deed for the land in
exchange for a certificate of lease as required by the Registered Land Act,

Chapter 300. The Interested Parties, through their counsel, submitted additional]y
that because the Appellants had failed to commence their project after the lapse of
three months from the date of thelr application, they bad waived their right to the
licence. ‘ :

For his part, counsel for the Appellants alleged that the Respondents had
committed breaches of several legal and procedural requirements, which
separately and cumulatively vitiated their decision not to grant the EIA licence.
The breaches cited were failure lo gazette the EIA Study Report; failure to set up

a technical advisory committee on the Appellant’s project properly; allowing the

t
1¥ Respondent, the Director General of the National Environmental Management
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106.

107.

108.

Authority (NEMA), to participate in and take over the conduct of the proceedings

. of the public hearing; bolding the public hearing out of time and irregularly; and

purporting to determine the application afier the mandatory three months.

Regulation 18 of the Environmental (Impact Assessment and Audit) Regulations,
LN No 101 of 2003 of EMCA (the EIA Regulations) states that the EIA Study
Report shall contain “an analysis of alternatives including project site...” The
Respondents argued that the Appellants had not provided alternative sites for
comparison. It was suggested that the alternative of implementing the project in
the slums should be considered. For reasons already adverted to, upgrading the
slums was not feasible. The developer therefore looked elsewhere. Before buying
land in Kis.aju, they had considered acquiring land in Thika as well as in Kiambu

“but they could not afford the land there, and bought this land when it became -

available.

The Tribunal does not consider that an analysis of alternative sites is always
practicable. A developer cannot reasonably be expected to compare the potential
impacts of developing a project on a site which he owns as against the potential
impacts of developing the project on another alternative site, which he does not
own. Such a comparison would not be meaningful, as the developer may well not
be able to acquire the alternative site. Yet, a developer cannot be expected to
acrjuire alternative sites for the sole reason of comparing the potential impacts of
the proposed project on those alternative sites. ' -

Counsel for the Respondents also argued that the planning permission which the
Appellants had obtained was irregular. Evidence was given by the Chairman of Ol
Kejuado County Council, Councillor Julius ole Ntayia and by Mr. Patrick
‘Waweru, the Kajiado District Physical Planner that the title deed owned by the
developer should have been surrendered in exchange for a certificate of lease, but
this was not done; that the advertisement in the newspaper of the application for
planning permission came after the actual planning permission had been issued;
that the recommendations of the District Physical Planning Liaison Committee on
the application for planning permission had been provided after the local authority
had given its decision; and that a full meeting of the Council had not been held to
consider the application for planning permission as required by the rules.

To these alleged irregularities counsel for the Appellants responded that. the
developer had applied for, and obtained, planning permission not once, but twice,
because it had been noticed that the first time the application was made, it was not
advertised. The process was therefore repeated a second time, hence the confusion
in the minds of the Respondents’ witnesses. According to the Appellants, there
was no irregularity at all, and the Appellants supplied a bundle of materials
dealing with the application for planning permission, and change of use from
agricultural use to commercial cum residential use as an annexure to the EIA
Study Report at pages 204 to 207. '
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109. The T ribunal d oes not ¢ onsider that it has to make a positive finding on these

issues. As the Tribunal has bad occasion to state before, in Nakummat Holdings
Ltd v The National Environment Management Authority, Kenya Gazette No 85 of
9™ December, 2005 Vol. CVII No 85 page 3027 at 3028, the Tribunal does not sit
on Appeal from the decisions of physical planning authorities. That function has
been vested by Part V of the Physical Planning Act, Chapter 286 in the relevant
Physical Planning Liaison Committee. Remedies to deal with irregularities, if any,
with regard to the planning permission that has been obtained, or an alleged

~ failure to comply with mandatory statutory requirements, such as the requirement

to surrender a frechold title deed in exchange for a certificate of lease, must be

sought within the framework of the relevant laws dealing with those issues. In the -

same vein, in the Tribunal’s respectful view, Regulation 4(2) of the EIA
Regulations - which suggests ‘that other. ‘licencing authorities may not issue

licences under their own statutes unless thie applicant has already procured an EIA

" licence - is ultra vires section 58 of EMCA.

110.

The Appellants alleged that the Respondents had not giVen their decision within

- three months as required by regulation 23(1) of the EIA Regulations. The
" Respondents explained that they were awaiting the report of the Chairman of the

111.

public hearing held on 11" December 2004, and this report came after the end of
the three month period. The application for an EIA licence was Jodged by the
Appellants on 15" September 2004, and the decision was _delivered on 14™
January 2005. In the Tribunal’s view, there is an acceptable explanation for the
delay in delivering the decision. To the Interested Parties submission that, in not
carrying the project after the lapse of three months, the Appellants had waived
their right to an EIA licence, the Tribunal would only note that the choice by an
applicant for an EIA licence to await a formal communication of the Authority’s
decision cannot be held against the applicant.

The Tribunal has considered the argument that _the Respondent_s-d‘id not properly
set up a Technical Advisory Committee and is satisfied that the rules do not
necessarily require that a Technical Advisory Committee be set up specifically for

~ aproject, and the use of an existing Technical Advisory Committee, as was done

in this case, to consider an application, is not irregular. The Tribunal also accepts

the Respondents’ evidence that they did notify the Applicant of the Applicant’s

responsibility to advertise the application in the Gazette. The omission to
advertise in this case cannot be blamed on the Respondents. With regard to the
public hearing, the evidence that was adduced indicated that the Director General
of NEMA attended and participated in the public hearing. A reading of regulation
22 of the EIA Regulations does not show that the presence and participation of the

Director General at the public bearing is irregular, even if one might consider that .

_itis not good practice, as it might constrain the conduct of the public hearing.
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ORDER

112. On the basis of its findings on the issues arising, the Tribunal unanimously makes
the following order:

-

(a) The Respondents’ decision dated 14" January 2005 denying the
Appellants an EIA licence for the proposed project be and is hereby set

aside;

(b) An EIA licence be and is hereby issued for the Appellants’ project,
subject to the following conditions:

i.

ii.

The project proponent shall incorporate, as an integral part of the
project, a -wildlife surveillance outpost, to be designed and

‘operated in collaboration with KWS and other relevant
stakeholders, and an arrangement for tagging some animals, in -

particular migratory ones such as wildebeest and zebra, to ascertain
the extent of the migratory corridor and dispersal area in order to
facilitate the monitoring of their movements to and from Nairobi
National Patk, and their response to the new housing development.
This is in order to provide a system for data gathering on wildlife
behaviour and to inform decision making about the action needed
to minimize adverse impacts on wildlife;

The project proponent shall examine what additional practicable

‘measures can be taken to avoid discharging the treated waste water

into watercourses, and shall incorporate into its wastewater
treatment d esign s uch further measures ascanbe a dopted w hich
are practicable and cost effective. No direct discharges to
watercourses s hall b e m ade w ithout the p ermission o f the W ater
Resources Management Authority under the Water Act, 2002. This
is in order to minimize the offence caused by the perception that
local watercourses risk being contaminated by discharges from the

o wastewater disposal system, as well as by an overflow from the

il

system that may occur during floods. Further the project proponent
shall. ensure that technical experts are procured to manage the
waste water disposal system;

The p roject p roponent, in ¢ ollaboration w ith O1 K ejuado County’

Council and other relevant stakeholders, shall put in place, as an

integral part of the managemcni ‘'of the housing e state, plans and

systems for contrelling urban sprawl including the provision of
reasonable and cost effective technical and administrative support
to the County Council for this purpose. This is in order to
minimize the risk o funcontrolled urban s prawl arising from this
development; :
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iv.  The project proponent, in collaboration with relevant stakeholders,
shall set up systems for managing community relations and shall
ensure that, as far as possible, the benefits of the project which
have been planned for local community members, who are not
members of Jamii Bora, are available on an equitable basis, to all
members of the local community who wish to access them,
regardless of the views they have expressed with regard to this
project. This is in order to facilitate harmonious community
relations and to reduce the prevailing tensions between the
members of ihe local community who hold differing views with
regard to the proposed project;

v. In implementing the project, the project proponent shall ensure that
the Environmental Management Plan provided in the EIA Study
Report is complied with, and shall also obtain all required permits,
licences and authorizations under the relevant laws; and

vi. The project proponent shall ensure that information regarding the
project and mitigation measures s availed to all relevant
stakeholders in order to enable them make informed decisions
about the project and to minimize misunderstandings with regard
to what is intended.

- ~13. The above conditions shall be and are hereby integrated into the EIA licence and

* NEMA shall act within its mandate under EMCA to monitor the compliance with

- these conditions during project implementation. The Tribunal notes that the EIA

- - licence application fee of Kshs 600,000/~ has already been paid to the 2™

Respondent by the Appellants. The receipt for this payment was annexed to the

documents submitted by the Appellants in support of the Appeal. Accordingly, no
 further licence fees is payable for the licence granted herein.

114. The Parties, including the Intervenors, asked for costs to be awarded as part of
the determination of the Appeal. The award of costs by the Tribunal is governed by
rule 39 of the National Environment Tribunal Procedure Rules, LN No 191 of 2003.
The Tribunal has taken into account the public infportance of the subject matter of
this Appeal, and the complexity of the issues which it dealt with. Additionally, the
issues argued by the Parties, including the Interested Parties, before the T ribunal
were serious issues, requiring consideration by the Tribunal. Further, in the
Tribunal’s view, Parties conducted the Appeal with the seriousness it deserved. The
Tribunal therefore does not see this as a fitting case in which to award costs against

any Party. Each Party, including the Intervemnors, shall therefore bear their own

costs of the Appeal.

115. "I_"he Tribunal appreciates the diligent manner in which counsel for the Parties,
including the Interested Parties, conducted the Appeal.
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116. The Tribunal draws the attention of Parties to section 130 of EMCA.

Delivered in the presence of counsel for the Parties at Nairobi this /-

day of April 2006.
Donald Kaniaru: - s mw?hﬁw .......... Chairman.
) ‘ e > 7 ’\ -
Jane Dwasi  ........ K e Y (R{\w“‘u Member.

Stanley Waud ember
Joseph Njihia ' ' ‘Member.
~ Albert Mumma ......V.. - M AATANA "\f\4 Member.
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